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CANAL BARGE COMPANY, ‘INC, Jenr. - .

Marine Corporation and XYZ Insurance
Company, Defendants-Appellees. .

No. 74-2050.
United States Court of Appeals,
Fifth Circuit.
April 21, 1978.
Rehearing Denied May 18, 1978,

Before BROWN; Chief Judge, and WIS-
DOM and COLEMAN, Cirenit Judges.

JOHN R. BROWN, Chief J udge:
Tracy V. Lilly (Decedent), an employee of

the Freeport Gulf Sulphur Company, was

supervising the unloading of molten sulphur
from a barge in the Mississippi River into
storage tanks on the shore, when the ma-
rine unloading arm iwhich connceted the
"barge piping system to the storage tanks
broke, spilling molten' sulphur on Lilly and
cansing injuries which resulted in his death,
Deceedent’s widow, Inez Marie Drachenberg
(plaintiff) brought suit against the barge
company for damages for her hushand's
death. The Distriet Court, although find-
ing that admiralty jurisdiction attdched be-
cause the accident occurred on the deck of
the barge, denied recovery. Crucial to jts

_ judgment were jts findings and conclusions
of law (i) that the marine unloadihg arm

affixed {0 the barge was not an appurte-
nance of the barge, under Vietory Carriers,
Inc. v. Law, 1971, 404 US. 202, 92 8.C1, 418,
80 L.Ed.2d 383, 1972 AM.C. 1; (ii) thit the
owners of the barge and the barge crew
were guilty of no negligence whatsoever;

(ifi} that Deeedent was not a Sieracki® sea.

L. Seas Shipping Co. v. Sieracki, 1946, 328 U.S.
85, 86 S.Ct. 872, 90 LEd. 1099, 1946 A.M.C.
698.
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* man; (iv) that the sole proximate cause of

Decedent’s; accidént: was. his own negh-

geneg; and; (v} that+Pecedeni ‘was 100%

contribiutorily negligént. * Beeause we find
that- Decedent"was a'‘Sierzoki seamai enii-

tled to a guardntee of seaworthiness, which °

guarantee exiended to the “ukloading atm,
and that the marine unloading arm was
unseaworthy, that the doeirine of assumyp-
lion of risk is inapplicable here, and that
the finding that Decedent was 100% con-
tributorily negligent is elearly erroncous,
Wwe reverse the District Court and remand
for trial on the issue of damages.

. On May 6, 1972, the Tow Boat M/V

 ELIZABETH HUGER? and the unmanned
barge CBC-81% were moored at the Free- -

port. sulphur unloading facility at the Stauf-
fer Chemical Dock on the Mississippi River
in Bdton Rouge, Louisiana. The barge,
handled by the crew from the ELIZABETH
HUGER, was laden with a cargo of liquid
molten sulphur maintained at 270° Fahren-
heit. The cargo sulphur was owned by
Freeport Sulphur Company, Ine., 2 was
to be unloaded into the Freepart slorage
tanks located at the Freeport unloading
dock facility.

The. Decedent. was employed by Freeport
as Transportation Manager and Terminal
Supervisor. Although he maintained an of-
fice in the Freeport office in the Commerce
Building in New Orleans, where he had a
desk job, he was required to go to Baton
Rouge whenever sulphur was being unload-
ed, in order to supervise the unloading. De-
cedent had overall control of the dock facili-
Ly, which included the responsibility for the
inspection and maintenance of all machin-
ery and equipment and the arranging for
whatever repairs were necessary. He was
also in charge of operating all of Freeport’s

_dock cquipment and had general supervi- '

3. Owned by Jena Marine Corporation and oper-
ated by Canal Barge Company, nc. .

2 Jmned_and_bperaleihy_caaal—saﬁge-@mpﬂ

ny, Inc,
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sion or the unloadmg of molten sulpiiur
from barges. .

The dock had a piping system which’ per—
mitted barges to be unloaded and their car-"
goes to be pumped dlrecl.ly inlo the shore-’
side Imes and then into Freeport s.lanks on
shore. This dock-side piping system was
permanqntly affiyed to the dock. Presuma-
bly to, permit the molten” sulphur to be.
pumped into tanks or other comamers.
where as it cooled it would solidify, the.
discharge line ran vertically fo an e!evatlon,
of approximately §6.10.60 feet, (the water,
level being. \approumately 28 feet). The
eritical elemant in the dock. piping system
was a marine unloading -arm made of aly«
yiinum consisting of a. series of ; swivel,
joints, 90° elbow pipes, and straight -pipes.
The arm eonneeted by 2 swwel joint, to ghe,
seawardiedge of the dock: piping system at
an elevation of 43 feet. The arm..was in,
two sestions of substantially. equal length.

The: two sections were joined by a. swive|',

Jomt.. At the vessel end of the second pipe.,
was. a‘ 90° elbow which by a swivel was .
oonnectep to a similar, elbow which, in turn
was boltéd to the flange on a short exten-
sion &f ‘the barge s header. This extensnon.
lxkewise a short 90" elbow, was bolted by a,
flange to the header. The eonnecuon from
the’ pipe to the elbow * attached 1{0 the

barge’s header was during operation’ some-
what in the’ shape of an horizontal '“8".
"There was a wite cable from the area of the

swiveled Jomt between the two settions of -
pipes running vertically .to an electrical
hoist at an: elevation exceeding' 60 feel. -
The funct.xon of this arrangemeni was lo.:
permil three dimensional movement—verti-.
edlly as the barge's draft lessened .with
cargo discharge, horizontally as .the barge.
moved to and from the dockside from cur-
rent, swells or waves in Lhe river, and long'n—
tudinally as like forces moved the barge up
or down the doek plus a combination of one .

or more or all these movements.

Although the loading arm was a perma-
neit ‘part of the dock-side piping system it
is obvious that it and the receiving connec-

tions permanently ori the barge were de’

signed to function together as an integrated
system, each’ being indispensable and nei-
ther being more imporiant than the other.

- Like the good marriage it was one no’ man‘

could put asunder.

" On ‘May 6, 1972, during the unloadmg of
the 'barge, Decedeiit operated the electric
hoist and "lowered the: marine unloading
arm down to the members of the erew -of
thé ELIZABETH HUGER, who were han:
dling the barge. These crew members se-
cured the muts and Lolts which connected
the 90° elbow flange of the dock-side un-
loading arin to the barge piping system.
Under Decedent's. directions, pumpmg wis
started: At 11:50-a. m., puriping was shut
down due to a clogged or plugged side line.
Décedent cleared the line and pumpmg
started ag'am at 3:30 p. m.

AL 8:00 p. m., Décedent went on board
the harge to falk with a mate of the ELIZ-
ABETH HUGER’s crew. He told the mate
that he was going to gauge the shoreside
tanks and would signal to him.with a flash-
light when the tanks were full, so that
pumping operations could be shut down.
Ending ;this discussion, Decedent turned
and walked on the deck of the barge toward
the dock; where he as gomg to measure
the tanks. While walking across the deick
of the barge toward the dock, the marine
unloading arm, part of which hung over the
deck of the barge; broke.

The swivel joint in the center of the
horizontal “S" connection hroke. The break
involved only the unloading arm and not
the regular barge piping system. Aiter the
break the severed loading arm, stil con-
nected 1o .the seaward edge of the ddck
piping system and supporied by the electrie
hoist, swung away about threc feet from

the opening created by the rupture. Mo): |,

ten.sulphur poured backwards out of the
arm, covering Decedent, and causing the
injuries from which he died eight days la-
ter.

The st!.nct Court found as 2 facl—a
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fact not disputed here—that “the arm
broke as a direct result of the fact that the
last. section of the docksside unloading arm
was, reversed so thal there was not the
proper number ‘of swivels in the aymr al the
point where -the swivels' were required o
allow the arm to move freely with anticipa-
ted movement of the barge:” The record
" also.discloses that; on several previous ocea-
sions, Decedent had had:trouble with.the
unloading arm and had supervised. its .re,
pair, - However, the reasons thought by De-
cedent. and his supervisors at: Freeport to be
causing: the-failures of the arm were bad
welds, deteriorated.swivel Joints; woirn out
ballbearings-and the like. The evidence
does not.support a. finding: that Decederit or

any others at Fréeport were aware that the -

-Iast section of the loading arm was revetsed
or that.there was any risk in using the arm.
The uncontradicted testimony of: Decedent’s
predecessor at the Freeport dock shows that

the unloading arin’ was in this reversed ,

position the entiré timé he Worked for Frea.
port as dock bupervisor, 5 that the arm ‘was
in 4 reverséd position'when”Decedent Look
. over the job. The-evidence lso shows that
an' ‘engineering stidy conducied by Free
port's engiricering' department: prior 10.the
aecident for thé purpose.of ‘recommending
necesgary jmprovemenis in the:wilodding
arm did not disclose the reversal of* the Jast
section of the arm. Thus, although Dece-
dent .and Freeport knew that something
had gone. wrong with the arm jn the past,
there was no explicit evidence that the last
section of the arm was reversed or that
there was redson for thein to suspeet that
there was am
using the arm,

The liability stage at this trial was befoie
a Judgd' sitting  without a jury, and his
disposition of the case' made trial on dam-
ages unnccessary. In his findings of fact,
he found, among othets, that (i) Decedent
“knew or should have known that the lower
arm of the unloading arm was installed

4. “It is noted that the arm, once it was secured
Lo the dock was never moved or intended to be

Yy particular risk involved in i

backwards;” (i) Decedent’s work wids %isi
that of a seainan or member of a crew of a
vessel bul was the work of a shore side
employee;” (jii) the “dock-side unloading
arm was’ permanent shore ‘side equipment
and not a part of the ship's equipment;”
(iv) the “equipment was ‘not an appurte-
nance of "the vessel and not attached to the
vessel 'despite the temporary. fixing of the
arm 'to the barge discharge piping; ** (v)
there is “maritime’ jurisdiction based upon
the facl” that Mr. Lilly was injurad while
physically tn the barge itself:” (vi) “Canal
Batge Company, Inc. and its crew were not
guilty: of any - negligence contributing to
this casnalty, and. that' their actions were
those of reasonalile’ men under the ciroum-
stances;” (vii}'“the -accident resulting in
Mr. Lilly's déath was caused solely because
of hisown negligence and.alternatively, Mr.
Lilly’s actions and failure 1o act constituted
100% contributory negligénce on his part
whick wauld bar recovery herein.” -

In his - conelusions of law, the District
Court found, amdng others,that () “the
pier side unloading arm * * * was not’
pait of the [Barge] or the M/V.ELiza-
BETH HUGER's usual gear op t!z_‘ﬁt' ‘wag.
slowed on board and accordingly; this is not,
2"basis for maritime. jurigdjetion,” eiting,
Victory Carriers, Inc, v, Law, 1971, 404
U.5.:202, 92 5.C1. 418, 30 LBd.2d 388, 1672,
AM.C. 1, reh. denied, 404 V.S, 1064,.92'S.Ct. -
81, 30 L.Ed.2d 753; (ii) “the shore side ;
unloading: arm was not attached to the ves:
sel in the manner conitemplated [in] ¥ictory.
Carriers, 'stpra, and was merely a tempo- . .
rary attachment permanently af: fixed to the ’
shore and not an appurtenance of the ship
and never: disconnected from the shore and"
accordingly would not. be a basis for mayi. - -
time jurisdiction;” (ifij the Distriet Couirt
did have maritime Jurisdiction “based pure-
ly and simply on the fact that the Plain-’

tiff’s Decedent was'iitjured while on board
‘the barge itself rather than on the dock;"”

moved from the dock and Was a permanent
fixture of the dock itself "

E-00094
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(iv) “Canal Barge Company, Inc. and/or its
crew were nol guilty of any negligence

whatsoever in this case;" (v) Decedent was
not a Sieracki seaman; (vi) it was incum- i
_ bent upon Decedent to inspect, repair, .
maintain and properly assemble the unload- -

ing arm, and that because “the sole proxi-
mate canse of Mr. Lilly’s accident was his
own ‘neghigence, ' * * * the claim

brought by the plaintiff on the issucs of

negligénce and unseaworthiness i * * *

denied;" (vii). even if the Court should hold
the unloadmg arm unseaworthy, no recov-

ery is possible because the District Court’s.
finding of Decedent’s 100% contributory, -

negligence would bar recovery.

Preliminéry' Matters

Béfore proceeding Lo the heart of this

__analysis, we emphasize that this accident

occurred before the passage of the 1972
amendments to the Longshoremen’s and.
Harbor Workers’ Compensation Act, 83 U.S.
C.A. § 90, et. seq. The Iegislative history .

of these amendments convinces us that they

were to have only prospective effect, so_

that we need not concern ourselves with the
effect of the amendmenis™® upon the acci-
dent occurring here. See, e g, 118 Cong.
Ree. H 1043 (Daily Ed. Oct. 14, 1972); see

" also Martinez v. Dixie Carriers, Ine., 5 Cir., .
1976, 529 F.2d 45T; McCawley v. Ozeanosun

Co., Maritime, S. A., § Cir., 1974, 505 F.2d
26,.1975 AM.C. 480; Addison v. Bulk Food
Carriers, Inc, 1 Cir, 1974, 489 F.2d 1041 »

1974 AM.C. 652

5. For a thorough discussion of the new amend-

ments, see Gilmore & Black, The Law of Admi-

ralty 408-56 (2d Ed. 1875); Robertson, Negli- -
gence Actions by Longshoremen Against Ship-, .

owners Under the 1972 Améndmems to the

Longshoreman's and Harbor Workers' Com-

pensation Act, 7 J.Mar.L. & Comm, 447 (1976).

. See generally Robertson, Admiralty Procedure .

and Jurisdiction after the 1966 Unification, 74
Mich.L.Rev: 1628 (1976): Robertson, Injiries

to Marine Petroleum Workers: A Plea for Radi- .

cal Simplification, 55 Tex.L.Rev. 1973 (1977).

The Supreme Court first construed the
amendments in Northeast Marine Terminal
Co., Inc. v. Caputo, 1977, 432 U.S. 249, 97 S.Cu.
2348, 53 L.Ed.2d 320.

6. See e g, Pope & Talbot, Inc. v. Hawn, 1953,
346 U.S. 406, 74 S.Ct. 202, 98 L.Ed. 143, 1954
AM.C. 12 Kelly v. Smith, 5 Cir., 1973, 485 F2d
520, cert. denied, 1974, 416 U.S. 969, 94 S.Ct.
1991, 40 L.Ed.2d 558; Delome v. Union Barge

- Second, we conclude that the record fully
supports the District Court's finding that
the Canal Barge Company and the crew of °
the ELIZABETH HUGER were.in no way -
negligent and that their actions were those -
of reasénable men under the circumstances.
Thus, if Plaintiff is to-recover at all, it .}
cannot be under a Jones Act negligence - -
claim, bul must be under a maritime law’":’
seaworthiness claim. ' We also agree: ,with‘ L
the Distriet Court's conclusion that the un-.’
loading arm. was permanently amxed 0.
the dock. L

Finally, we conclude that l.he Dnsmct "
Court’s finding and conelusion that Dece- -
dent was 100% contributorily negligent was

- clearly erroncous. Although we make no
- guesses here as lo the extent of Décedent’s

contrihumry negligence, if any, we conclude
that there-is no reasonable yeading of the” ‘
record which will support the District
Court’s finding that Decedent’s neghgence
was the sole proximate cause of his acei- .
dent. See Manning v. M/V Sea Road, 5 ..
Cir., 1969, 417 F.2d 608, 1970 AMC. 145.”

Maritime Jurisdiction

(1] Under the locality rulé, in debermm—' :
ing maritime tort jurisdiction the ‘focation”
of the accident on navnga,ble waters ® ig to °
be given nearly controlling weight!’ ' The .
only restriction on this is Executive Jet’s
requirement that the claim must hear 2
significant relationship, to tradmonal mari- ..
time activity. The extensions to the rule '
are extremely short, and are eﬂ.her based in

Line Ca., 5 Cir, 1971, 444 F.2d 225, 1971
AM.C. 1837, cert. denied, 1972, 404 U.S. 995.
92 S.Ct. 534, 30 1.Ed.2d 547.

7. The localnty rule was given exiensive recogni-
tion in Victory Carriers, Inc. v. Law, 1971, 404
U.S. 202, 92 S.Ct. 418, 30 LEd.2d 383, 1972
A.M.C. 1, where the Court cited over 4() cases
which had reiterated the rule. See 404 U.S. at
205 n. 2, 92 S.Ct. at 421 n. 2, 30 L.Ed.2d at 387
n. 2. The Court acknowledged that: -

“The historic view of this' Court has been
that the maritime tort jurisdiction of the fed-
eral courts is determined by the focality of
the accident and that maritime law governs
onfy those torls occurring on the navigable
waters of the United States.”

Id. at 205, 92 S.Ct. at 42}, 30 L.Ed.2d at 387,

8. Executive Jet Aviation, Inc. v. City of Cleve-
land, 1972, 409 U.S. 249, 93 S.Ct, 493, 34
L.Ed.2d 454, 1973 AM.C, 1.

: E-000956
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a federal st,atube; (such as‘;lié. Admiralty .
Extension Act, of 1948, 46 U.S.CA. § Ho0; ':
see, e. g.,.Gutierrez v. Waterman Sleamship.

Corp., 1963, 373 U.5. 206, 83 $.Ct. 1185, 10

L.Ed.2d 207, 1963 AM.C. 1649, reh. denjed, -
374 U.S. 8§58, 83 S.Ct 1363, 10 LEd2d
- 1082), or;in the limited situations implied by

the Supreme: Court’s ‘discussion in Victory
Carriers® Thus, maritime jurisdiction will.

almost always exist. when' an aceident oc- .

curs on the deck of a ship in navigation and.
it arises. out of operatidns having a signifi-
cant relationship 10 traditiona! maritime ae-
tivity. - . no o

In this case, we agre¢ with'thé Distriet

Court’s finding that it had maritime juﬁs-. )
diction over this case because-the qq:da"qient"
oceurred on the deck of ihe barge, whick -

was i navigable waters at the lime, the

aceident arising out ‘of an incident- directly’

connecled with traditional maritinie astjvi-

ty@thé’unloaﬂing‘ of the ship’s eargo.

Sieracki Seamen
[2] In Sieracki the Supreme Court
phraged the issue as. “whether the,obliga-
tion of, jeaworthiness; traditionally owed by

an owner of a ship-to seamen, extends to a’

stevedore injured while working aboard the

ship.” 338 U.S, at 7, 66 S.t. 872, at §74, -

90 L.Ed2d at 1102, The Court answered
this qi!estiorg by saying that “vrhen a man is
performing.a funetion essential to maritime
service on board a ship the fortuitous ejr-
cumistarices of his employment by the ship-
owner or a stevedoring contraclor shoyld
not determine the measure of his rights.”
Id: at 97, 66 S.CL. 872, at 878, 90 L.Ed. at
1107.: Thus, “for injuries incurred while
working on board the ship in navigable
waters the stevedore is entitled o the sea-

man’s traditional and statutory protections,
regardless of the fact that he is employed -

immediately by another than the owner.

9. See quote from Victory Carriers (404 US. ai
213-14, 92 S.Ct. at 426, 30 L.Ed.2d at 392) at -

page 918, infra.

For these purposes, he is, in sﬁqu, a seaman
because he is doing a seaman’s work and
incurring a seaman’s hazards.” Id. at 99-
100, 66 5.CL. 872, at 879, 90 L.Ed. at 1108-
09. oo '

In Pope & Talboi, Ine. v. Hawn, 1953, 346
US. 406, 74 S.CL. 202, 98 L.Ed. 143, 1954
AM.C. 1, the Supreme Court was asked by
appellant in' that ease either 1o, overrule

VLA T

Sieracki or distinguish it on fis facts, on the
ground that Sieracki was a stevedore, while

Hawn was a carpenter who was injured
when he fell through an’ uncovered halch

hold -on 4 ship on which lie wag ‘repairing

grain loading equipinent. The Court re-
soundingly reaffirmed Sieracki and. held
that Sieracki was not distinguishable from
the facts in Pope: '
“We * * * adhere 1 Sieracki. We
are asked, however, 1o distinguish this
" ed out thal Sieracki'was a ‘stevedore.’
Hawn was not. And Hawn was not load- -
ing the vessel. 'On these grounds ‘we arg

asked to.deny Hawn the protection we -

held the law gave Sieraiki. “These-slight ! :

differences in fact carinot fairly jistify---

the distinction tirged as betweer the two

cases. Sieracki’s logal proteétion wis'riol +* -
based an the nimé ‘stevedore’ bitt o4 the - 9

type of work he did and its rélationship fo
the ship and to: thig hisggric doctrinerof | i
seaworthiness., The ship on which Hiwp

was hurt. was being loaded veheny the

grain loading cquipment. developed ‘2’ v
slight defeet. Hawn was put to work on

it so that the loading could £o on at once.
There he was hurt. His need for protec-.

Uon from unscaworthiness was neither. -

more nor less than that of the stevedores
then working with him on the ship or of
seamen who had been or'were about. to go
on a voyage. All were subjected to ‘the
same danger. All were entitled to like
treatment under law.” - e

Id, ai 412-13, 74 S.Ct. 202, at 206, 98 L.Ed.

at 152-53." - ' :

2,
L4

—t
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Under the pnncxp!es announced in Sier-_
acki and in Pope we have no doubt whaiso—
éver ‘that Decedent in this case was a S:erf-

acki seaman’entitled to protection from un- .

seaworthinéss of the vessel on which lie was
working at the tithe of hls accident. ‘At the

time of his aecident, he was eﬂgaged in the -

process of dirceting and supemsmg the an-'

“function essentm! to manume servncc. on’
board a ship,"" a3 Sieracki requires. “The
entire poficy underlying the historic; doc™

Tlusxsa'

trine of seaworthiness dictates that we give

Decedent thé protection of the warranty of - -
-seaworthiness. Decedent was a Sierdeki

seaman and his. survivor is therefore enti="
tled 1o bring a 'mdritime.claim for unsea-
worthiness unless—and the unless can'be & *

big one—the thing which. failed is not: suffi-

ciently, related to the vessel to. be a part of

‘il. ‘That he was, s the. District Court.
found, shore based is no more signifi cant. |

than i was as to Sieracki and Hawn each of

whom lived “ashre 23 have the thousands of _

Sxerackx—Yakqs seamen”” whose recoveries

probably Sparked ﬁle 19'72, améndments to

the " Langshoremen's qnd Harbor Workers'
Compenaatxon Act, - USCA 's§ 901, ét .

seq.

Seaw'ort}iiiiess

{3] “The owner of the vessel has a duty’

to provide a vessel that is reasonably fit for
its intended use. This duty to provide a
seaworthy vessel requires that the vessel,
its gear, appurtenances, and operation must
be reasonably safe. Seas Shipping Co. v.
Siemcki,' 1945, 828 U.8. 85, 66 S.Ct. 872, 90
L.Ed. 1099, 1946 A.M.C. 698. ' “That [a ves-
sel) owner is lable to indemnify a seaman

" for an injury caused by the unseaworthiness

of the vessel or its appurtenant appliances

and equipment: has-bee settled law in this:
country evéer smee The Oscéola, 189 US.
158, 28 S.Ct. 483, 47'L.Ed. 760; Mahnich v. .
Southern 8. S. Co,, 321 U.S. 96, 99, 64 S.Ct. .
455, 88 L.Ed. 561, 564, and authorities cit-

ed.” Id at 90, 66 S‘Ct.. 872, at 8‘75 90 L.Ed.
at 1108,

In Gutierrez v. Waterman Steamship

Corp., 1963, 378 U.S. 206, 83 S.Ct. 1186, 10 °

L.Ed.2d 297, 1963 A.M. C. 1649, the Supréme:
Court concluded that “things about a ship; '
whether the hull, the decis, the machineky; *

thé tools fufnished, the stowage, or the'
cargo containers, must be reasonably fit for-
the purpose for which they are'to be dsed.”’

Id. at 213, 88 S.Ct. at 1190, 10 L.Ed.2d at-

303. More recently, in Usner v. Lucken- -

bach, 1971, 400 U.S. 494, 91 S.CL 514, 27°
L.Ed.2d 562, 1971 A.M.C. 277, the Supreme'
. Court said that:

“A vessel's condition of
unseaworthiness might arise from any num-
ber of circumstances, Her gear might be
defective, her appurtenanees in disrepair,
her crew unfit. The number of men as-
signed to perform a shiphoard task -might
be insufficient. The method of loading her
cargo, or the manner of its stowage, might

be improper. For any of these réasons, or

others, a vessel might not be reasonably fit

“ for her intended sewvice” Id. at 499, 91
S.Ct. at 517-18, 27 1L.Ed.2d at 562. - Conse-::

quently, for plaintiff. to recover:if’ must be

determined that a maritime-cause of action- -

for unseaworthiness exists. ‘More precisely,

since the Distriet Judge'’s findings regard-...

ing the negligence of the barge owner are’

sufficiently above the Plimsoll line of Rule

52(a), F.R.Civ.P.,, for plaintiff to recover it

must be determined whether the warranty' :

of seaworthiness extends Lo the marine un-
loading arm, the instrumentslily whtch
caused Decedent’s death. '

The Supreme Court’s holding in Victory
Carriers, Inc. v. Law, 1971, 404 U.S. 202, 92
S.Ct. 418, 30 L.Ed.2d 383, 1972 A.M.C. 1,
serves as the beacon by which we sieer our
evaluation of whether an” unseaworthiness
claim lies in this case. In Vietory Carriers
a longshoreman was injured on shore while
he was operating a forklift truck in the
process of loading a sHip. - The longshore-

- man's injury was caused when the forklift's

overhead prolection rack came loose and

feli on him. .The longshoreman was an

employee of the stevedore company, and

~ the forklift was owned and under the con-

irol of the stevedore company.

T ks o e
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Cite as 571, Fi2d 912, (1978) ",

Victory Carriers presented the Supreme
Court with a choice of law question: “The.
question presented here is whether state
law or federal maritime law governs [this]
st . . .." Id at 202, 92 S.CL at 420,
30 L.Ed.2d at 385" The. Supreme Courl
concluded that no federal maritime cause of
action existed under the circumstances.
The underpinning of the decision was the
Court's concern over the extension of mari-
time law 1o pierside accidents!, The
" Court emphasized that the finding of a
maritime cause of action under the facts
presented in Vielory Carriers “would rajsea_
host of new problems as to the standards
for and limitations on the applicability of
maritime law to accidents on land." 404
U.S. at 214, 92 S.Ct. at 426 (foolnote omit-
ted). Thus, the Supreme Court placed a_
- substantive limitation on at least Lhe shore-
"ward reach of the seaworthiness remedy.

[4] The present case, however, does not
involve the shoreward extension. of 2 mari-
time cause of ‘action which so concerned the -
Supreme Court in Vietory Carriers. In-
stead, in this case the injury occurred on-
ship, aboard a blue-water, navigable-water-
going vessel. Accordingly, recognizing that
* this important difference attenuates the-ap-

plication to this ease of {he principles ex-
pressed in Victory . Carriers, we examine .
that decision for the light it may reflect-on

whether a maritime cause of- action exists,
under the facts of. the present litigation...

]

10. Plaintiff’s claim invoked both diversity juris-
diction under 28 U.S.C.A. § 1332 and admiralty
jurisdiction under 28 U.S.C.A. § 1333. Thus, as
3 téchnical matter the Court's decision did ot
deal with the reach of federal subject matter
Jurisdiction since diversity of citizenship pro-
vided an alternative basis for jurisdiction.

il. “[TIhe threshold fssue is whether maritime
law gaverns accidents suffered by a longshore-
man who is injured on the dock by the alleged-
ly defective equipment owned and operated by
hi¢ stevedore employer. We hold that under
the controlling precedents, federal . faritimie

" law does not govern this accident. Nor, in the -
absence of congressional guidance, ara we now ,
inclined to depart from prior law and extend
the reach of the federal law to pier-side acci-

The Supreme Court pointed out under the
facts existing in Victory Carriers that
“[t]he typical elements of 4 maritime cause
of action are particularly attenuated: re-
spondent Law was nof. injured by equip.
ment that was part of the ship's usual gear
or that was stored on board, the cquipment. .
that injured him was in no way attached 1o
the ship, the forklift ‘was not under the.
control of the ship or its crew, and the
accident did not oceur aboard ship or on the
gangplank.” 404 US. at 218-14, 93 S.CL. at
426, 30 L.Ed.2d at 392. The last-element, as
emphasized above, obviously and unques-
tionably is satisfied in the present case.
The fact that.Decedent's injury was re-
ceived on board, and-not dock-side, carries
great weight. - . '

The other typical elémerits'of a maritime
cause of action discusséd in Vietory Carrjers
capsulize the Suprenie Court's effart to de-
termine whether the forklife could bé eon-* -
sidered an appuiteninie. of the vessel thus "

justifying the shoreward ek terision of aséa-" "
worthiness claim.?  The Couirt “gglggd&#th,at‘:,"l

the forklifi wich injured’ Law was ot 4" o
piece of equipment’ thal .was part of the, ..

ship’s usual gear or thatl was stored on .

buard; the forklift was in no way attached '
to the ship; and the fogklift, was not under
the control of Lhe’sh’ip or its crew. Appro- .

L

‘dents caused by a stevedore's pier-based equiﬁ-

ment.” 404 USS. at 204, 92 S.C. at 420-21, 30 -

L.Ed.2d at 386-87 {emphasis added),

12. In Gutierrez v. Waterman, Steamship Coarp.,
1863, 373 U.S. 266, 83 S.Ct. 1185, 10 L.Ed.2d
297, 1963 A.M.C. 1649, a longshoreman was
injured on the dock while unloading a:vessel. -
The Supreme Court's dedision that the ship-
owner was Hiahle ‘for mseaworthiness turned

" upan the fact: that the longshoreman’s injury

was caused by an appuertenance on the ship—
the defective cargo containers. See the discus-
‘sion of Gutierrez in Victory Carriers, supra, 404
U.S. at 21011, 92 S.Ct. at 424, 30 L.Ed.2d at
390. See also Burrage v. Flota, 5 Cir., 1969,
431 F.2d 1229, 1970 A.M.C. 2254 (finding vessel
unbeanwarthy).

§
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priately, the Supreme Court-in effect econ- '
cluded that the forklift usud on the dock = |
was not an appurlenance of ;the vessel {6
which the duty of seaworihmess extended.®

In the present ¢4se, however, under lhe
existing clrcumstance of an on ):oard injury, .
there can be no doubt that the seaworthi, =
ness remedy lies 'if the, mstrumemam.y
‘which caused Decedent's deuth. the marine.
unloadmg;arm, was attached to or relatcd
to the vessel in.such a way as 10 make it an .

_ appurtenance of the vessel. - -

In Victory Carriers'‘one aspect of an ap-*
purtenance which the Court exammed and .

found absent was aitachment of thie equip-

ment to the vesiel. Two Supreme Court
decisions discusséd in Vietory Carriers shed -

" light on the type of attachment of whxch

the Supreme Court spoke. . “In Alaska SS
Co. v. Petiersgn, 347'1).8. 396, 74 S.CL. 60},
206 F.2d 478

Lines, 347 U.S. 984; 74. 5.6t 849, 98 L.Ed.
1120 (1954), rev'g: 205 F.2d 57 (C.A. 3 1954)
the Court decided’ thhwt;oplmon that un-
seaworthiness reeovery would be possible to
a longthoreman" injured by equipment’ -
brought, abbard ship by the stevedore com: .
pany. In'both of ‘these'cases, the aceident
occurred on navigable water:Both long- ° -
shoremen werg injured wlnle in thé hold of
the ship by defectwe apparatus atiached to

t.

13." See'the discussion on Victory Carrers in 7TA
Moore's Federal Practice, § .325 at 136 {1977-
. 18 Supplement).

Read as an evaluation of whether under gen-
eral mayitime law the forldift could be found to * !
be appurtenant to the vessel, Victory Carriers .
can also bé interpreted as dealing with the ' -
reach of federal subject -matter-jurisdiction in '
admiralty, sinte the Admiralty Extension Act,

46 US.C.A, § 740, extends jurisdiction to in- *’
clude injuries on land “chused by vessel”,
which in’ turn means taused by an appurté-
nance of a vessel, See Whittington v. Sewer °
Const. Co., Inc., 4 Cir., 1976, 541 F.2d:427, 432
n.l; Kinsella v. Zim lsrael Navigation Co., Ltd.,

) Cir., 1975, 513 F.2d 701, 703 and n4, 1975

A, MC 1208; Garrett v. Gutzeit, 4 Cir., 1974,

49} F.2d 228, 232, 1974 AM.C, 319. Indeed, a e
subsequent Supreme Court case has interpret-

ed Victory Carriers in exactly this fashion as a
commentary on jursdiction under the Exten. ,

the ship's gear." Victory Carriers, suprz; -

404 U.S. at- 211 n.11, 92 S.CL at 424 n.11, 90

L.Ed.2d-ai 391 n.11. -
In Rogers, supra, the longshoreman was-*

injured on board while unloading ore from - :

the cargd hold of the vessel. The operation
involved tlie use of the ship’s booms, the -

" stevedore’s land fall, the two ship's winches, -

a ship’s runner on one of the winches and
the stevedore's land fall runier on the oth- -
er. All parties agreed that the longshore-
man'’s injury was caused by the stevedore’s .-
land fall runner in the operation of one of -
the winches by an c.mployee of the steve-
doring, company. Thus, in reversing the
Court of, Appeals and finding that a sca-
worthiness claim éould lie, the Supreme
Court in effect agréed ihat the stevedore's
equipment, adopted by the vessel and incor-
porated with the, ship’s cargo handling ™
equlpment. became an appurtehanee of the
vessel.

Similarly, in Petterson, supra, a long—
shoreman on board a vessel was utilizing a |
breaking block brought aboard by the
stevedoring company to udlotd the ship.
While being vsed in conneclion with the:
ship's gear in'a proper manner by the long—
g.horeman. the block bioke causing his inju-
ries. * The Supreme Court affirmed the.
Court of Appeals' decision that a seaworthl-
ness claim was cogmzable M T

sion Act. Askew v. American Waterways Op-
erators, Inc., 1972, 411 U.S, 325, 93 S.Ct..1590,
36 L.Ed.2d 280, 1973°'AM.C. 811,

14. See the articulation of the First Circuit in

Romero Reyes v. Marine Enterprises, Inc., 1
Cir., 1974, 494 F2d 866, 1974 AM.C. 2236
where the Court stated:

“The aeaworthmess waxranty .is not, how™
ever, limited to gear ‘owned’ by the shipown-
ex, and while the phrase ‘equipment appurte- -
nant’ to the véssel suggests equipment ‘be-
jonging’ physically to.the vessel, it may, and -

in this case does, include equipment vital to =~ *

the vessel's mission that does not accompany.

it ‘while at sea.”
494 F2d at 869 We do fidt ovexemphasize this
case since some xmghl consider. but we do not
think, it to be in canflict with our decision i
Parker v. South Louisiana Contractors; Inc., 5
Cir., 1976, 537 F.2d 113 (see notes 15 and 19,
Infra .), which is bindmg on our Circuit.

~
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as while the other suffered injuries when
struck by boxes of bananas that fell from
the conveyor bell. The longshoremen ar- i
gued ihai the conveyor ‘belt, which was .
connegted by two guy 'wires, was “at-
tached” to the ship and that this was suffi-
cient to create federal adiniralty jurisdic-
tion for their claims. We found that the
presence of these two guy wires was mot
sufficient attachment o the ship in a sense .
meant by Viciory Carriers: “The Supreme
Court obviously intended ‘attachment! io.
mean something more than the temporary
affixing of steadying wires,” 476 F.2d at
248. Consequently, we found federal juris-
diction wanting. b

In Davis, we found that the connection of
mere steadying wires, so comimon Lo every
docking and loading operation, did not rige _
to the level of attachment to establish fed- -
eral admiralty jurisdiction.' -:Also, the guy . -
wires: themselves: were in no way-défeetive,
involved. with or responsible for. the injury. |
In contrast, in the pitsent case‘the marine , -
arm itself was firmly and physically affixed, ..

Coupled with the, language of Vietory .
Carriers, the decisions in Rogers and Petter- ..
son suggest several relevant propositions. :
First, certain types of temporary attach-
ment {o the vessel by equipment not, part of '
{he ship's usual gear or stored on board or ~ -
controlled by the'ship’s erew can satisfy the,
requirements for finding a marilime cause. .
of action: Next,.the equipment must be.
utilized in a manner fundamentally related
to traditional maritime activitics. Finally, .
it must be emphasized thai in boih Rogers,
and Petterson the accidents ‘occurred -
aboard ship. -

In the présent case the marine unloading -
arm, although permanently affixed to the
dock, was firmly and physically- aitached to
the vessel during thé use which gave rise to™
the claim. The marine arm itself was-a
eritical component integrally related to'the '
vessel's function as a earrier of molten sul-’
phur. Finally, identical to the accident
seen’in Rogers and Petterson, the injury in
this case occurred on board the '\‘lqssel'.

.. - e lo the vessel, was crucial to. the,unloadipg .. o

One of our own apinions additionally, . to the particular ‘eargp.and.was defective,, . (
flushes oul the coneept of attachment. In- , and responsilsle. for.plaintiff’s injury, Addi- . A
Davis v. W. Bruns & Co, 5 Cir.,- 1978, 476. . tionally, it.is, highl!,'si@iﬁmt;;.thﬁ-‘u. the., . . ‘ M}

accident: in. Daviis was dock-side while the S

F.2d 246 1973 AM.C. 1148, two longshore-.-
accident in this ease was on hoard. 8

men' were injured on the dock in the process i ‘ _ o
of unkading bananas from a ship. One’s. -(_Jha,.ﬂ.Eng our course by th@ d}.m. yeo -
arm became entangled in a conveyor belt, vnsxblg.hghu:s_‘ \yg.-(',gncludg that’ the maring *
which was being used Lo unload the banan- unloading arm was an appurtenance of the’ "

£

' - .

i

15. Because the accident was pier-side in Davis,
we focused strictly on the question of whether
marftime jurisdiction existed.  This necessarily

.involved a more tigorous examination in order
to deter those seéking to extend federal admi-
ralty jurisdiction from its water-based routes to
new land-locked disputes. This i hot the case
in the present litigatioh since jlrisdiction is
established under thé locality rule. ’ ‘

Also, in Parker v, South Louisiana Contrac-
tors, Inc., 5 Cir., 1976, 537 F.2d 113, we found
federal admiralty jurisdiction wanting. In that
case an injury occurred on a ramp permanently -

* affixed to the dock used for ingress and egress -

from vessels. ‘We determined that the injury
sccurred not on a gangplank but on a structure
most closely resembling a dock or pier. Conse-
quently, the decision, while focusing on the
jurisdictional question, concluded that a dock.

likg structure was not an appurtenance of ﬂ{e :
ship through which admiralty jurisdiction ¢buld
be found. [ :
oi course, the jipquiry under the admiralty
extension act is question begping. -If the appli- .

* ance is an appurtenance of the vessel admiralty

jurisdiction under the extension act exists, al-
though the.question might still‘remain whether
substantive rights.conferred by-the body of law
cailed maritime should bé applied to the partic..

ular person ov. situation,

16. The importance of this single factor was
underscored in Davis, 476 F.2d at 249, by its
author, Judge Goldberg, who was acutely
aware of Victory Carriers. See, Law v, Victory
Carriers, Inc.; 5 Cir., 1970, 432 F,2d 376, rév'd
;g;u. 404 U.s. 202, 92 S.CL. 418, 30 L.Ed2d

1
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vessel. The marine arm was firmly and
physically attached to the vessel thereby

salisfying a typical element of a maritime -
cause of action. Moreover, the unloading .

arm was an essential—indeed, erucial—part.

of the unloading process. The unloading of

the molten sulphur from the hold of a float-
ing barge to the, immobile shore-side stor-
age tanks was greatly facilitated by the use
of the flexible marine unloading arm which
linked the two and, so far as the evidence
reveals, could not have been accomplished
"by any other means.

[6] This case in no way involves the

shoreward extension of maritime law which .

sa concerned the Supreme Court in Victory
Carriers.. In effect, the finding that the
injury occurred on board reduces the exami-
nation toa scarch for minimal attachment.

Certainly; however, more than minimal at- -

tachment was present in this case and the
warranty of seaworthiness extended to the
marine unloading arm.” We also conclude
that the marine unloading arm, without
sufficient flexibility to accommodate the
rise and fall of the barge in the water
proved itself under normal expected use to
be unfit and was, therefore, umeaworth_v

Walker. v. Harris, 5 Cir.; 1964; 335 F.2d 185 -

1964 AWLC. 1780, cert."denied, 379 U.S. 930,
85 S.CL. 826, 1. LEdzd M2,

17. “That ldngshoremen injured on the pier in-

the course of loading or unloading a vessel are,
legally distinguisied from longshoremen per-
fomlng similar services on the ship is neither a
recent development nor particularly paradoxi-
cal. The marilinie law is honeycombed with
différing treatment for seamen and ‘Jongshore-
men, on and off the ship . . .. Victory
Cairiers, supra, 404 U.S. at 212 922 5 Ct. at 425,
30 L.Ed.2d at 39!—-92.

" "
s ok

L

“w wire,  Tallrail Remarks..
1+ [6,7] ‘Beecause we.find that this clanm is
apprapriately cbvéred by federal maritime
jurisdiction, Decedent. was. a Sieracki sea-
mian entitiéd to the. warranty of seaworthi-
. 1ess (ingl ing a warranty that the wiload-
ing arm ‘was seaworthy), the arm was un-
seavorthy in fact, and Decedent was not
guilty of 100% conmbutory neglngence. we
reverse the Distriet Court and remand for
trial on ddmages During this trial, of
eourse, defendants are entitled to prove the
extent of Decedent’s contributory negli-
gence, if any.'®
Finally, we wish to emphasize the narrow

scope of our ruling today. First, of course,
because of the change in law created by the
passage of the 1972 amendments o the
Longshoremen's and Harbor Workers' Com-
pensation Act, our decision today may have
very little precedential effect. Second, we
emphasize that our decision is in no way
meant to expand federal admirvally jurisdic-
tion. Our holding is limited to the situation
where federal admirally jurisdiction al-
ready exists under the !ocailnty-mamnme-
related—rule, where a warranty’ of Seawor-
thiness already exists generally; and where
the only’ quiedtioii left to be answered is to
what the warranty extends. We hiold only’
that undér these clrcumstances, the extent

" o . '

18. Praof of contributory negﬂgence would go to
mitigation of damdges rather than (o Hability,
of course. See Poge & Talbot, Inc., supra, 346

. U.S. at 408-09, 74 SICL. at 204, 98 L.Ed. at 150,
. 1954 AM.C. 1. See also Kellach v. S&H Sub-
water Salvage, Inc., 5 Clr., 1973, 473 F2d 767,
1973 AM.C. 948; Mannmg v. M/V Sea’ Road, 5
Cir,, 1969, 417 F.2d 603, 1970 AM.C. 145;
Grigsb; v. Coastal Marine Service of Texas,
Ine., 5 Cir., 1968, 412 F.2d 1011, cert, denied,
396 U.S. 1033, 90 S.CL 612, 24 L.Ed.2d 531.
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of this warranty of scaworthiness must be

determined in a manner consistent with its _

underlying humanitarian policies. _
Faithful as we must be to Vietory Carri-

" ‘érs, we are satisfied that our (Qeciéibn inno
way ignorés or improperly applies that -

precedent, nét have we foimd any eases by

'United ‘States Cirenit. Courts that differ in

analysis or applitation.”
REVERSED and REMANDED.

.t N

Clrchit Court decisions, 43 U.S. Disgrict Court ;|

decisions, and 16 state court decisiong have ',

seférred to that case.

The following is a fair summary of the perti-
nent United States Circuit Court decisions:

Maritime Recovery Disallowed

Whittington v. Sewer Construction Co,, 4
Cir.,, 1976, 541 F.2d 427 (crane located on
bridge to be demolished and used 10 Jower
debris to vessel below not an appurtenance of
vessel in case where plaintiff's injuries sus-
tained when he dropped from the crane to the
vessel below); Parker v. South Louisiana Con-
tractors, Inc., 5 Cir., 1976, 537 F.2d 113 {ramp
permanently attached to dock not an appurte-
nance of vessel); Bennett v. Faircape Steam-
ship Corp., 5 Cir, 1975, 524 F.2d 979, 1975
AMC. 1642 (stevedore's “pineapple gear"
which was to be used with ship's tackle to
unldad cargo but had never beeri aboard or
connected in any way with vessel not an ap-
purtenance of ship in dock-side injury case);
Sacilotto v. National Shipping Corp., 4 Cir.,
1975, 520 F.2d. 983, 1975 A.M.C. 1357, cert.
denied, 423 U.S, 1055, 96 S.Ct. 787, 46 L.Ed.2d
€44 (stee! billets causing shoreside injury in the
process of being loaded aboard, but not yet
aboard, not an appurtenance of the vessel);
Kinsella v. Zim Jsrael Navigation Co., Ltd, I

19. Interestingly, enough, shepardizing Victary !
Carriers .reveals that approximately 53 U.S...

3

Ciles¥soiFdasi.gsm) .

. . w  ww
Cir., 1975, 513 F2d 700;'1875 AM.C. 1208
(duanage from vessel used on pier during, un-
loading not an appurtehance of vessel); Davig
v. W. Bruns & Co., 5 Cir,, 1973, 476 F2d 248,
1973 AM.C. 1148 (banand “conveyor’ facility
permanently affixed to shore and connected to
vessel only by two steadying wires not an ap-
purtenance of the vessel in dock-side injury
case). Snydor v, Villain & Fassio ot Compania
Int. Di. Genova, ete., 4 Cir., 1972, 459 F.2d 365
{pier-side equipment not connected with a vés-
sel, in seven consolidated cases, held not 10 be
appurtenances of vessel).
Maritime Recovery Allowed

Huser v, Santa Fe Pomeroy, Inc., 9 Cir., 1975,
513 F.2d 1298 (crane affixed to barge causing
dock-side infury was appurtenance of vessel);
Romere Reves v. Marine Enterprises, inc.; 1

‘Cir,, 1974, 494 F.2d 866, 1974 AM.C. 2236

(eangway permanently affixed to pier-based
tower was appurtenance of vegsel); Garrett v.
Guizeit O/Y, 4 Cir., 1974, 491. F.2d 228, 1974
AMC. 319 (bales of pulp paper on pier, recent-
Iy unloaded from vessel arid to be moaved via

hand trucks to sled on pier, constituted ap-.

purtenance of vessel); Klestérv, S.5, Chatham,
4_Cir., 1973, 475 F.24 43, 1973 AM.C. 127}
(maritime cause of .aciion cognizable where

slack mooring lines and consequential exces- - '

sive motion of vessel in water caused ship’s
hoist to disladge pipe injuring plaintiff on pler),

i

e hd .
e i o s s e et w4y
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-Bruce Erftmier was employed by Rowan cOmpanies, Inc. as a

L T T M N TV
head roustabcut on board its vessel the ROWAN III. Erftmler '
b “‘ R X »‘..Iv') [ S A * .. .
in;ured his back during the course of performing his duties. He‘ '
W oper st med ¥, W BT s
brought this action pursuant to. the Jones Act 46 u.s c. § 688, and
RIS o 4

general maritime 1aw alleging that his in)ury was caused by the
0. L s

negllgence of h:.s employer and the unseaworthmess of the ROWAN

III. After e bench trial, the d:n.str:.ct court held in favor of

A
: Fae e

YRR [ DEPEPI R s ) .
*Judge PolJ.tz recused himself after hear:.ng argument. He did not
participate in the prepardtion of this opinion; by .a quarum of the
court. 28 U S.C. § 46(d)
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Erftmier on both | oﬁeims and awarded:him #600-"000.‘2' Rowan appeals. (4 j
It axgges that the criticail inhdihq of the district court that the }
desiqn {of an’access hole created an unreasonably dangerous working
coqdit:i.on fwae‘ clearly erroneous. ' Wer agree, and réverse and render
judgmeht here in favor of Rowan. o

Erfimier supervised a orew of three roystabouts. ‘His crew was
assigned to repaint a voi'd space located beneath a bathroom on the
port: side of the ROWAN III. The:void space was immediately aft of
the boiler room. The space contained.riumercus .pipes;: beams, and
columns of various shapés:dnd sizes. The purpose of the.space was
to allow access. to those pipes and supports. The area was not use'd. )

on a regular’ 'basls fbr anyx othert purpose. ot '.l'he space vas -

HH

approximately three and one-ha],f feet hlgh. It was illuma.nated by

a temporary wor]c light. ‘ . , ' . ..;, (
e PR ‘-.' -, ‘..Lfa . -29- ! ‘.r,‘

Access to the void space was gained through an oval opemng \)
R A I X PR R O ik
cut mto the steel bulkhead that separated the space from the
o \ W

hoiler room. The hulkhead was less than an ‘:mch thmk at the place

of the openmg. 'rhe hole measured two and one-half feet high at"

gmvan

its h.lghest point and twenty inches at 1ts'w1dest. ‘I'he bottom of

e 'l' - s n...‘

the hole was s‘ix 1nches above the deck.

An electrical Junotion hox was attached to the bulkhead
1mmed1ate1y above the hole. 'I'he box stood out about f].ve J.nohes '

from the bulkhead. Two electncal conduits 1ed dovm from inside

the box. One conduit bent ninety degree and proceeded almost

horlzontally to the rlght The other conduit proceeded downward
but then hent :mto a. U—shape and proceeded toward the oel.ling

Both conduits were fastened to the bulkhead. Both were roughly one ( '

E-00104
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‘inch in diameter: . The U—-shaped conduit 'y?rti‘a‘l‘ly obistructed entry

irito the :access" hole: "’ The coﬁ:duit that" Wwas' bent horizontally

obstructed the hole very 1itt1e if at all. '
off to the -left of "the"'.aaaé'ss'- hole" was’ alarge cylindrical

‘£ank  of the kind used to store hot'water. ‘A wrayy-large pipe passed’

below ‘the -hole:tlose :torthie: bulkhead. At a lighér level, and

. somevhat - further fiomth¢ bulkhéad, ‘was a smallér pipe. The pipe

made " geveral’ ‘angled’ tiirns.” Nimérdus fittirngs;. valves, faubets)

“iddals,” and’ other! appendages were ‘attached''to the' pipe. ' It was
" vecebsary 'fol a seafan-td cross oVer .these pipes ‘to get to' the

access holé. The presience of thése' pipés made entry ihto the hole
more difficultuthan it would have Heen ‘in their’ absence. ' '
The roustabouts in Brftwier’s creit had already béén working in
the void 'space without him for two days-Wwheh heé attempted to .enter
tHrotigh' the! access' heletin order; o check their progress. As‘he
staelsea-aomi .-‘aihd‘ aﬁﬁeiniptea ‘entry, Exrftmier felt a 'sharp pain in his
leg. Thé pain -wae eventually diagnosed ds the outwird evidencé of
'a back. -injury: “iThe .injury: ‘rFéquired surgery.: '’ Despite the
operation, ‘Exrftwier remains disabléd. As a'result ofthé incident,

his ability'to cortihie: employ:hen‘t as"&- physica¥ ldborer has been '

.
ce trapre N e, 0

permanently impaired. ) .
The district' .court' found" that; because of its' size,
configuratioh, lodation, and distaitice off the deck, the -adcess hole

was not:ai reasonably-safe pldce" for work aboard’ the vessel. The’

court ‘coricluded.that Rowan was negligent in its failure to provide

a reasonably safe work enviremment, ard that its negligence caused

Erftmier’s. injury.’” The court ~a.1'sg$~ folind that’ Rowan’s ‘failure to

E-00105



. provide. A §easonably -safe work place 'rendered the ROWAN III
.unseawarthy. , It is these findings ‘Ahat, Rowan -contends are .clearly
erroneous, . Lot i :
;. Under the Jones. Aet .a vessel .owner w.lll be deemed negligent
~1E- he fails to. exercize reasonable care to maintain a reasonably
safe work environment.: Michalig, v. . Cleveland ‘Rankers, Inc., 364
H-8. 325, 327. (1960); Verrett 'Va.ricDonough :Marine Service; No.
823001, slip. op..4790, 4704, (Bth Cir.-May' 31, .1983); Ober N.
Penrod Drilling Co., 694 P.2d 68, 70 (5th:.Cir..1982); Ceja v. Mike
Hooks; Inc.,.-690 F.2d.1191, .2193 .(Sth Cir. 1982). This court. may
not disturb. the:, distriet. teOUrtss -pssessment of the owner’s
negligence  unless- .the -court’s .. -£indipg-. is clearly erroneonsA
Yerritt, slip.,op, at 4704;: ober at.70.-..: TRt

A vessel is. nseaworthy if it and its appurtenances : are _Hot
¥easgnably  safe - and -fit for Jtheiyx intended, yse.. Mitchell v.
Trawlexr l},ac;e;;,,,]:xgc..,x -363 U.8...539,, .50 .-(19690) ;.-Cejar at. 1193;
Stevens ,v. Rast-West Towing , €o., « 649 F.2d. k104, 1107  (Sth Cir.
1981), -eqrt. denied, 102 §.0t.:1007. (1982). .;Again, the district
court’s findings with Xespect to.the.vessel’s seaworthiness are
entitled to clearly erroneous ;review. : Ober at 70.. The. burden .of
proving unseaworthiness and negligence is on the geaman. Loehr v.
Offshpre,,_chistics,,‘I,nc,‘, 691 F.2d 758, 762 (5th cCir. 1982).

A review of the record -leaves: us with- ay.definitev and. firm
conviction that a mis‘take'.l'l,as. been made. There is no. question that
a4 seaman was required te ‘bend, over. in, ordex:; to -pass through the
access hqle.. It. is likewise true that the conduits ¢ pipes and

associated hardware made entry more difficult. - But passage through

h,
....
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& ? ( the hole was no more bithersome thari many of the normal tasks of a
seaman. The job"byfits'very nature is “an arduous one. In the
ordinarycourse ‘of his duties, & typical seandn 'mst bend over and
reidch up. He must lift heavy objeéts, work-in confined spaces, and |
travérse wet and inclinéd decks. - He mﬁét climb down ladders, pass
through scuttle ﬁoiés, manuever in difficult areas,dnd’ hegotiatél
natrew ‘catwalks. . He must “operate intricate equipsient, - handie
poténtially dangerous tools, suffer the wrath of the eldlients; and
wéfﬁ lony, wea¥y’hoiks. ' ¥There: arie’ inevitdblé hazards“-sScii€ of a
veff'éevefé”ﬁathfeéiiﬁﬁtha callihg -of those 'who goto 'the sea in-
sﬂi;sf haza¥ds ‘which ‘when ‘not oocasioned by "negligence "or
upSéavorthinéss, have to-bé borne Ly those who follow the daningj."
Misdey V. Williams-McWilliams; Inec., 414 F.Zd 675, 678 (5th cir.),
- { cert. denied, 396 U.S.° 1037 (1969). It is the responsibil-ii§ of
g( . the- owner' to Supply a feagonably safe Wwork environment ‘in vhich the
- seaman-cih 'perform His demanding duties, not an acc'idént_;'—freé ship.
Prawlér Racer, Inc., 362 U.8. at 550, B
"If “the size and shépe.aloné of thée access holé'fendgred the
_ROWAN 'ITI tinseaworthy, ‘thén ¥ecord testimony irndicates thét alnost
every :modern ship of a - substantial size is uhseawqrtﬁyl"ihe hole
wﬁs-virﬁﬁally idéntical in size and sﬁape‘té many other scuttle
holes found in the ROWAN 'III dnd othér mndern vessels. Several
seamen ‘testifiéd that they had passed through such holes, and
particularly this hole, without incident‘ They testified that
passage through such holes is part of the ordinary, run-of-the-mill

duties of 'a roustabout.
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«» It is.also a prevalent. practice. to locate scuttle holes and
hatches several inches above deck lewel., The purpose of this
practice is to prevent water that may collect on some portions of
a.deck from flowing between compartments. . -In thig way, standing

water may be isolated, and instead -of two or 'more compartments

having wet and .~ Slippery floors, only one compartment will .be.

affected.. Safety on board, as well as the integrity of the ghip,
is promoted, not impeded. s - ; e e .
The record, Ancluding. photographic evidence, shavs that it was

hecessary. for .a. seaman . to negqtiate two pipes .and aveid two small..

electrical conduits in. order. to enter the. hole. But many, if not.

most, scuttle holes are found deep in the innards of a ship where .

such plpelines and copnduits abound. .. It .weuld .-be extremely
d;,ffigug.g. to design all ‘Such passagevays so that Angress . woyld.
never - be; impaired by ponduits,. valves,, ,,me;te'rs, .beans, ,fi?:j:mgs,, ;

cylindeis, or qther obstructions. This is: especially true when, the .

hole must be located below a bathroom and. beside - ‘a_boiler “FOOm..,,

of part:.cu.].ar relevance is the fact that the void Space was
rarely entered.- The only need- to enter: the. area was. ko do
maintenance work. As a result, long stretches of time would ‘pass
dqring which no crew nembers- would go into the area, We would be
presented with an entirely different case if the hole provided
access to a dlm.ng or sleeping area, a workshop, or a regularly
used storage area.

The court’s finding that the access, hole created an
unreasonably dangerous working environment is. clearly . erroneous.

Because the court’s conclusions that Rowan was negligent and that

1
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‘the 'ROWAN ITT Was iriedvorthy vere completely dependent on’ this

finda.ng, we reVerse. 'j 'ner;ause no further- factualv development is

called fet we render judgnent here for Rowan. .
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(Cite as: 358 U.S. 625, 79.S.Ct. 406)
Joseph KERMAREC, Peliﬁoner, Lo

- .
S :~ "‘:

1)

- "On  November - 24, 1948, .the

" respondent's, vessel,".the S. S..OREGON,

was berthed at a pier in the North River,
New York City.. About noon on:that day,
Joseph Kersiarec came aboard 0 visit Henty
Yves; d'member of the ship’s:crew. Thé
purpose of the visit was enﬂrelypasonal 10
pay a social ¢all upon ¥ves anid; 10 give him
a pickage to be delivered o a mutual friend.
in France.. - Ii accordance. with customary.
practice permitting - crew . members  to.
enterfain guests aboard the vessel, Yves had

obtained-a.pass from: the:executive officer
. authorizing Kermarec :to come aboard. Y

As. he started -to, leave the: ship-.servéral.

hours; later; s;lg‘enmrec fell. and was injuréd:

while, descending: a stairway. On the theory:
that his fall had been caused by the:defective-
manner in:which a canvas mnner had been.

*627. tacked' to ithe stairway; - Keimarec.
bfought an action for personal injuries in the .
District: Court for- the Southern District of .
New York, alleging viseaworthiness of the-.
'vessel: and : negligence onrthe: patt- of ‘its’

V.

crew. Federal jurisdiction was invoked by -

“reason .of the diversé. citizenship- of the

parties, and a jury trial'was demanded. The
district judge was of the view that the
substantive law .of New York was
applicable. Accordingly, he eliminated the
unseaworthiness claim from the case and
instructed the jury-:that: Kermarec was 'a
gratuitous licensee’, who could recover only

if the defendant had failed to warn him of a.-
dangerous condition within its acteal-.
knowledge, and only if Kermarec himself .

negligence. 2/

© law.

et e COMPAGNIEGENERALETRANSATLANTIQUE
. No.22 ¢

A ‘ "t‘,_.' o Argued Nov. 135 1958

.. Z‘rt. IR S DecldedFeb 24 1959

had been enurely ftee of. contnhutory |

The jury temmed a verdlct m
Kermarec's' favor. Subsequently the trial
court granted a motion. to set the verdict
aside and dismiss the complaint, ruling that

there *628 had been-a complete failure of -
proof that the shipowner-had actually known .

that the siairway was in a dangerous or
defective: ¢ondition,: ' A -divided Court of
Appeals affinvied.: The.opinion of that court.

‘doesnot make clear whether affirmance was.

based' upon agiégment with the trial judge
that New York Iaw: was ‘applicable, or upon
a determination:. that  the ‘controlling legal
pnncnples would in any event be:no different

under maritime: - Jaw. 245 F.2d-175..

Certiorari was granted to examine both.of

* these issues. 355 U.S. 902, 788Ct 335 2

LEd2d259
{1][2] The Dlstriet Court was -in

etmrmmhngﬂlatthegovemmglawmthls--
case ‘was that of the State of Néw York: .

Kermarec :was injured-aboard a‘ship -upon -

navigable watérs.:- It: was there that the:

conduct of which he complained occurred:
The legal rights and liabilities arising from

that conduct were therefore within the full-

reach:; of thie' admiralty. jurisdiction and
measurable by the standards of maritime
See ‘The Plymouth, 3 Wall. 20; 18
L.Ed. 125; Philadelphia, Wilmington and
Baltimore Railroad Co. v. Philadelphia and
Havre de Grace' Steam Tugboat Co., 23
How. 209, 215, 16 L.Ed. 433; The

E-00111
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Commerce, 1 Black 574, 579, 17 L.Bd.". ;

a2

* [5) “The district judge refused to

107; The Rock Island Bridge, 6 Wall. 213, "' . subimit the issue of unseaworthiness to the

215, 18 L.Ed. 753; The Belfass, 7 Wall.

624, 640, 19 L.Ed. -266; Leaihers v

Blessing, 105 U.S. 626, 630, 26 L.Ed.

1192; The Admiral Peoples, 295 U.S. 649; :
651, 55 S.Ct. 885, 886, 79 L.Ed. 1633.. If::

this action had been brought in a state court,
. Teférence to admiralty law- would have been
necessary fo determine the rights ' and
liabilities of the. parties. *Carlisle Packing
Co. v: ‘Sanidanger; 259 U.S.:255,.259; 42
S.Ct. 475, 476, 66 L. Ed. 927." -Where
**400 the plaintiff exercises the' right
conferted by’ diversity.: of * citizehship -to
choose a federdl forom; the résult'is :no
different, ‘éven though' he -exercises the
further right to ajury trial. ' Whatever doubt:
may. once have existed on.that score: iwas:
effectively laid to: rest byPopé ‘& Talbor;:
Inc. v, Hawn; 346 U.S. 406, 410:41%,.74.
s.ct; 202,:-204;-A98:-.-B;E"da' 143. It thus’
becomes - riecessary.: to.:Consider . whigther
prejudice < resulted - from: - the  euit’s
application "of the substintivé Jaw- of New

%
%629 [3]4] In instructilg’ the jury*
that contributory negligence on Kermarec’s

" part would: operaté. as* a.¢omplété' bar to |

recovery, ‘the district, judge was: clearly in
erfor:  The jury. stiould have ‘beer -told
instead - that - Kermaree’s  contributory-

negligence .was to be. ‘considered only. in -

mitigation of damages. The ‘Max. Morris,; .

137-U.8. 1; 11 S.Ct. 29, 34 L.Ed. 586; -

Pope & Talbot, Inc. v: Hawn, 346.U.8:
406, 408-409, 74 S.Ct. 202, 204, It-is

t

equally eléear, however, that this efror did-

not’ prejudice-Kermireo. * By returning 4 -

verdict in hiy favor, ‘the jury ‘necessarily
found that Kermarec had not in fact been
guilty of contributory negligence - *even in
the slightest degree.’ L

- jury for the reason that an action for
¢ . -nmseaworthiness is unkiaown to the common
- “law of New York. Although the basis for its
.- “action- was inappropriate, the court was
+4-veorrect in eliminating the

unseaworthiness
claim from this case. Kermarec was not a
member:of the ship’s company, nor of that
brdadened -class of workmen to whom the
admiralty ..Jaw--has' Iatterly : extended the
absoluté, right to a-seaworthy. ship. Séé
Mahnich v; SowthernS.s. Co., 321 U.S: 96;.
64-8.Ct.-455, 88 L.Ed. 561; Seas Shipping
€o. v::Sieracki, 328 U.S. 85, 66 S.Ct. 872,
90-L.Bd. *1099; :Pope & Talbot, Inc. .v.
Hawn; :346: 0.8, 406, 74 S.Ct. 202.
Kermarec wds 'abdard.nof to performi ship’s
work; bit simply to visit a'friend. - - -

o
MR

" [6):Xt is-apparent, therefore, that
prejudicial error.occurred in: this. case only
if “the -maritime lav imposed- upon . fhe
shipowner’a staiidardiof care hijsher thas the
duty: which the district jiidge. folind owing to.
a-pratidtous licenses under thé-taw: of New: -
Yoik: 'If,. in- other wirds, {is*shipownier
owed-:Ketmareo. thé diify of“exercjsini -
ordindry- ¢aré, thén - Upom, ‘this  readid:*

ermarec was ‘entitled to judgment, the jiiry -

"

having resolved thé factuul:-iSsues in his '

favor” under; inistructions ‘less. favorible o
him tha should *630-have béen given.
Stated breadly, the decisive issue-is thus -

- Whether ddmiralty - recognizes the sanie |
distinctions between

an -invitée' and a -
licensee ds does the conimon law. T
[718] It 'is 'a sitled principle of
mazitime law tliat a Shipowner owes the duty
of exercising reasonable care towsrds those -
lawfully ‘aboard the ‘vessel ‘who are not -
members of the erew. Leathers v, Blessing,
105 U:S. 626, 26 'L.Ed,. 1192; The. Max

4
NI,
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Morris, 137°U.5' 1 ugcus\ HLEd, a ' simiplicily g mwny‘*mzomwmm
sss,lghe Adniiral Ptgople.gg, 295 U.S.,,g{g,‘ 21Wall, 538, af ‘Page 575,22 L.Ed. 654,
55.5.Ct 985, 79 .L.Ed.- 1633,7 . ."The incorporaion of sch msm appears
Court- has:never-. »detennmd whetﬁer az, oA, parhculmy; mwamnted:»whm it s
different and :lower.:standgrd ‘of care is« * yemembered - that: they-originated under a
démanded if the’ slnp's‘mitons ‘& person (o « Jegabosysteny dn ~whith 'status. depended
whiom the label' *licensee® can’ beauaphed* " alifiost: efititely’ upon “the - nature’ of the
The iswe must be decided ‘in © indiVidial’s” estalé with respect to real
-performance of the Court’s funcuon m property, a legal system *632 in that tespect
declaring the general maritime law, free entirely alien to the law of the sea.? We
from inappropriate. common-law- eoncei)ts . 11 hold.that the owner.of a- ship; in .navigable ;
The Lottawanna;2} Walt. 558; 22 L.Ed. - rfwatets .owes 1o+ all-who-aré on board for
654; #410 mMaxMoms, 137US 1, ll * - puifpdses “not ihifitical <t his - legiumate

scmﬂ A AR fantexe‘s‘t‘sﬂlédﬂsv of ‘exérciiing"eitonable
s .‘.' “ s " u..;.ml“."mm o ! $ ; «'hr Y ﬂiﬁﬁ- “m:é&,, mch
 +The-distinctions. wnicmeeommou T mowsmhmmtm

law draws between licensee and invitee were: - .- « ﬂ:egudgment %*411. must be vacated and the
inherited from a culture deeply rooted to the case remanded to the District Court ‘with
Jarit, a culfute’ Which - maniy“of its’ " * “ifistriictiofis to reinstate the Jury: Verdict and
statidards o § Héritige of felidalism. T an’ v é’;’l’tpr 1mdgn'l‘e’nt aéo&ﬁm;ly

effort to do justice in an industrialized urban

society, .with . its .complex. economic. ‘and. ., o, ... Itis soqrdered
_individual «relationships; -modern..:.- - = : S

. common-law courts have found it necessary Judgment vacatedandcaseremanded
"to formulate increasingly subfle verbal  ° with instructions. ‘
refiticxiients, 15 ‘crehté”shbcldssfﬁcahons M T T e

ST RX]

amiong tradidional commion-law categories,,.. [ " T oot
and to delineate fine gradations in the o I
standards of care which the landowner owes.. -~ . i . o ey
to each. Yet even *631 within a single

jurisdiction, - the'-. classifications* and » vy oo n et v
‘subclassifications:bred-by the commoni law- - " ¥ . -
have produced confusion and conflict.? :

As new distinctions, have been spawned, i s , e,

older ones liaye become obscured.  Through, oL )
this semantic morass the common law has

moved, unevenly and with hesmmon, )

towards 'imposing on owners and occupxers Cooeel '

a single ‘dity of reasonable care in all the - T

cxrcumswnces _ v ' .

[9] For the admualty Jaw at this lte .
date to import such conceptual distinctions . ..,
would be foreign to its traditions of

E-00113

P NS L L



1.,

+ The pass cquiained the following language: “The person
"+ pismes llisksof noidents, s érpa

-

expressly agrees that tho

accepting tlu’pass, in consideration thereof,
agmie Génc s P 2

shall noi

be held lisble undér’ iny cimumshnmﬁvhgm« by mghgehwo?ﬁ eireniplogées, or oiherwise, for any

LR PRI L O
" injisry 10'id pheiion oF for sny Joes of
: Ihl:'?ﬁgmpled dibcliims could hiivéio-efféct unless
¢ wishowed that Kermaveo hid fiot seen the:pass: By its vendist

injiiry to his proesty.* ‘The district judge instructed the jury that
m made knbWa to Rennarec. ! The evidence -

t it been informed’ of the language appearing on it. Since. that finding is.not disputed here, we need not

‘e

t 3

25

w7 mind that the 'owner of.a ship such as.fhe
¢iL st @oatulbqus licepses, suchas the plaipliff,
L Plling sonditiogsare posea; (1)

involved an ynreasons omablo pisk (0 the p

31

- 4 10 Wwaini'the Plaingiff of the condition ndirisk involved therein, - it
B T S O AT
;3 "I%'-ﬂhqﬂyil,l 0“]51' M‘hﬂ jﬁlnl'nﬁ:ﬂ' 1eeaver; ;.-,in’lhis my""e mus¢ ﬁs?‘hlish gg )

A

3 e

%

tjiymndi}"hnnn:

¥ e oo

(s
Teat
- B
Caortrtar, o i

. .y
¢ + e .

. gm@mmmmwm@mmahwm{ﬁm{mmm of jt. See

.+ Moore y. dmericgn, Scamic Line, Ine., 24, Cir., 121 F.24767. Compare 46 U.5.C. § 1830, 46 U.S.C.A,

ER]

** 4 'Wiith respect to the first issue of fuct, hamel, the alleged negligence of the defendant, you must bear in
defendant is subject o linbility for bodily harm caused to a
y:dny astifiial ondition on, boar the ship, nly 3f boeh o the
g, defendant kmows of the unsafe condition and realizes that jt
aintiff and has reason to believe that the plainGiff will not discover
thie risk;"aidd, (2) if the defendant jnvites or permils the plaintiff to enter ot

+ womiditi upbn the shijy willigut'exékoisinig Feisonable care either to ke the*bonditioit fedsonably ‘safes or

evidence that the defendant knew of the, upsafe condition and iitvited the
correcting the condition or warning him of it. T

In connection with'dama

ges, 'if

-
e v

&y the:plaintiff, cannot recover gt-all, .-

3.

6.

you find that the plaiitPs inficios weroithe pioximite sésmlt of 157
defendant’s negligence énd the plaintiff's own contributory negligence, evei iu the;slightest degree, then.

g
' ]

fF sbosed yithout gither

vl

fit proponderance of i

5 . vty '

»
T 1 '

. ok N ‘f"-‘-"' RS ..'..,' i i’ ;'4.'.'1-" TR S o
The record clealy justifies a finding that the canvas runner was defectively ticked tg the stairway, ;A that; .

this caused a dangerous condition of which the shipowner’s agent would hiave knovin in the exercise of-

ordinary care. By iits verdict,

Cf. The Osceola, 189 U.S. 158, 23 S.Ct. 483, 47 L.Ed. 760.

Where there is no impingement

the jury found that much and n‘pre o

.ot

"

upon legislative policy. Qf United States v. Atlantic Mut. Ins. Co., 343 :

U.S. 236, 72 8.Ct. 666, 96 L. Bd. 907; Halcyon Lines v. Haenr Ship Ceiling & Refitting Corp.,3420U.8.
282, T2 8.Ct, 277, 96 L.Bd, 318. o i . .

Random selection of almost
Co. v. Beecher, 8 Cir., 150

licensee).

For example, the duty of an occupier foward

Cougt thought applicable

Asphalt Co., 204 N.Y. 240, 245, 97 N.E
N.Y. 181, 184, 179 N.E.

anty modern decision will serve to i_liliéhat_g}he point. Eg. Chicago G.W.R.
-2d 394 (flicensee by express 'imf'italion; licenses by implied invitation; bare

a licensee vinder the law of Net York, which the Disteict -

in the present case, appears fr from clear. Compare Fox v. Warner-Quinlan

378, 379;. Paquet v. Barker, 250 App.

» 497, 498, 38 L.R.A.,N.S., 395; Mendelowitz v, Neisner, 258

Div. 771, 293 N.Y.S. 983 (2d Dept.);

Byrne v. New York C. & HR.R. Co., 104 N.Y., 362, 10 N.E. 539; Higgins v. Mason, 255 N.Y. 104, 109,
174 N.E. 77, 79; Ehret v. Village of Scarsdale, 269 N.Y. 198, 208, 199 N.E. 56, 60; Mayer v. Temple

Properties, 30T N.Y. 559
136 N.Y.5.2d 81. -

, 563564, 122 N.E.2d 509, 911-913;

Friedman v. Berkowitz, 206 Misc. 889,

E-00114
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Seé C‘Iark’s dissenting opinion in the Coust of Appeals, 245 F.2d 175 at 180.- A survey hero

WW
‘0ﬂliemousmdsof sndicial decisions in this area during the last hundred years is as unnecessary as it wonld

l:er‘iinpossiﬁle: Akwmtcnuulmwewustoberomdmzﬂaapa-andlanm. The Law of Toris, c.
XXVI, passim (1956). See also, Prosser, Business Visitors and Invitees, 26 Minn. L. Rev. 573; Marsh,
mtliatmyand Compam{iusf.awq"lnmm, Licensees and!iapassm. 69L. Q Rcv.,flbz, 359,

”'T!:isisnotﬁ”iqu Wofmmmtubvmtmﬁekwofmﬁﬁmembutonlymm
" “earingful cltégoriés die quite differcat. Membership in the ship's company, for example, a status that

mﬁuanah’olmonghtha-seawonhyshp. is peculiar to the law of thé séd, Such status has now been
-extended to others sboard *doing a seaman’s work and inchwring a seaman’shezards.! Seas Shipping Co.

v. Sleracki, 328 U.§. 85, at page 99, 66 S.Ct. 872, st page 880, 90 L.Ed, 1099, ., .
hcpnﬁ@mtmddﬁeﬁomﬂlswhedby cotrts which bave tried to applyto e facs o6f shipboard

_'llfe chiminib4aw distifictions between liceasees and fnvitees reinforoe the conclusion here reached.. As to

Sdman crossing’ mﬂlervessd s reach the pier, see Radoslovich'v: ngazionel.lbem Triestin, S.A.,

2 Cling TR (ihvite); Ao v. Jacobsen, 1 Cir., 249 F.2d 309 licéates); Anderson v, The E. B.

Ward, Jr., C.C., 38 F. 44 (jiavitee); Griffilhs v. Seabord Midland Petrolonm Corp.,.D.C;Md., 33 AM.C.

911 @invitee); see. alsoLguqhext N. American 8.8, Co., D.C., 65 F.Supp, ‘103 (Jicensee). As (o a guest
v. Anugcbor Line, 2 Cir,, 79 F.2d 338 (invitee); Zaia v; "Halia® Societa, 324

. of  # passenger, see. M.ccann
- ¥ass, 547, 87 N.E.ﬁd 183. 11 A.L.R.2d 1071 (licénsee); The Champlain, 151 Misc. 498, 270 NiY.S.
h 643, 34 AChios (nviteé). - See also Metcalfe v, Cunard 8:8/ Cdly 147-Muss;, 66, 16°N:B. 701

S ). mwwwwmmwhve diffexentiated between:un’ mvnlﬁalh!ﬁmw{n;ummf-
 persinal injury onshlpbwﬂ, withowit exitical inquiry, Sce, .g.,Smith, Stéele, £:R.:10:Q:B. 125/(1875) -
 and Duncan v, Camuell Esind & €0., Ltd., (1943) 2 All B.R. 621 m«edisﬁmﬁmbavq.nﬂnmmugh ,
study (Law Reform €onimittee, Third Report, Cmd. No. 9305 (1954). from-the

"-u.‘.m
e

Bnglishkwbysmmymﬁmg. Oocupxem Liability Act, of195‘l.5%d5 z.z. c, :}J._.. N
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LEWIS v. TIMCO, INC.

Clieas 716 F.2d 1425 (1983)

. Alfred LEWIS, Flaintiff-Appellant
bt »:Cl’oss.-Appell,eE, e

N 3

- v.
Defendants-Appellees,

) ‘!.- H £

JOY. MANUFACTURING, .
A . "Defendant-Appellee * . .
Cross-Appellant. : ~ -

«r .. NoBl3022.

e

Poa, .

o S

[ ey . B

. ""fOpje;-a(or of —h}'(ir;uh:e. bong sued owner

of jackup drilling'barge, tong manufactiur- ..
ef, ‘and-6thérs to recotrer .for injiries sus- . .

taied whigh’he ‘becarri¢"eritangled.in “siub
liné."" The"

o 4

the Westersi Distriot 6f LiiiSiana, W. By -

gene Davis, J., rendered judgment from
which plaintiff appealed and manufacturer
cross-appealed. The Court of Appeals, Pol-
itz, Circuit Judge, 697 F.2d 1252, reversed in
part and affirmed in part. Petition io
rehear en banc the manufacturer's entitle-
ment o reduction by amount of plaintiff's
fault was granted The Court of Appeals,
Patrick E. Higginbotham, Circuit Judge,
held that notwithstanding strict products
liability theory of case, comparative fault of
hydraulic tong operator would be applied to
reduce liability of manufacturer of the de-

fective tong which malfunctioned, resulting

in injury to maritime worker; general con-
~ siderations of fairness and efficiency sup-
ported comparative fault defemse in the
products Hability action, at least where such

application would not frustrate any strong

policy of Lovisiana, in .whose territorial
waters accident oecurred.

Application of maritime principles of

comparative faull affirmed; case returned
to Court of Appeals panel.

Lo e A A

_YI}IMCO, !NC., etal, :- [ '. .,l.: ..:

ety

UnitedStales.Court'of Appesl; ™"

Yo
! . ":‘.H) v |“' '.l.n
‘

..,
N 1

. 'ite@"Stabes'Dfstﬁct‘Qdur&fo;

Palitz, Cirpuit. Judge, dissented . and
et e e ﬁled;qpinidminwhiﬂn;«blgnsqq and Jerre §.
- o e . Williams, Cireyit Jndge,e,.jqine'q.

L Admiralty €20 °
. Maritime Jurisdiction was properly in-
.. vevoked where injury.was sustained on board
“ole oo uddrilling barge, that is, a “vessel” in naviga-

« + +nr o ble territorial waters of Louisiana,
© 2. Admiralty w=15t ¢
o Priaciples of maritime law,
"+« . by common-law tort developments, are'tra-
cor o - ditionally applied in ‘marilime . tort. cases,
© ..# , unless poljey dggérminatioq,has-been made
by Congress. .t - .
" 3 Negligence esgi .
P Mm‘%iﬁm bri'ngiplé"of comparative fault
... s applicable in maritime strict products Jia-
X .+ :bility eases. , Jones Aet, 46 U.S.C.A. § 688;
=" wwne Death on the High Seas Act, § 6, 46 U.S,
N 7 W 766; .-Longshorémen's and Harbor
.0« Workers' Competisation A€, § 1 el sey., 33
: 7 UBCAS 901 étseq, "

4. Negligence ¢=97
Notwithstanding striet products Tiabili-
ty theory of case, comparative fault of drili-
ing barge worker would be applied to re-
duce Jiability of manufacturer of defeéctive
hydraulic tong which malfunctioned, result-
ing in injury to worker; general considera-
tions of fairness and efficiency supported
comparative fault defense in maritime
produets liability action, at least where such
application would not frustrate any strong
policy of Louisiana, in whose territorial
waters accident occurred. '

AR P

I3

as informed
o
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L
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Robert K. Guillory,
Eunice, La., for Lewis.
Hal Broussard, Lafayette, La., for Timeo,
Inc. '

Patrick A. Juneau, Jr., Lafayette, La., for
Home Petroleum.

Robert M. Contos, Jr., Edith Brown
Clement, New Orleans, La., for Atwood
Oceanic, Ine.

James E. Diaz, Lafayette, La., for Rebel
Rentals, ’

Cornelius Dupre, II,
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Johw A. Jeansonne, Jr., Lafayette, La,, -

for Joy Mig. "

Vinson, & Elkins, Cherles T. Newton; Jr.,-
Harold K. Watson, Houston, Tex,, for Pe-
. troleum Equip. Suppliers Assoc,, amicus -

riae. .

Appeals from the Unitéd States District
Court for the Westein District, of Louisiana.™"

Before CLARK, . Chief Judge, BROWN,

GEE, RUBIN, GARZA, REAVLEY, POL-
172, RANDALL, TATE, JOHNSON, WIL-

" LIAMS, GARWOQD, JOLLY and HIGGIN-.

BOTHAM, Circuit Judges,

Judge:
‘We'face the question of whether the doe-

- triné of comparative fault applies in a prod-
ucts lability suit ‘vnsintained "under the: -
maritime jurisdietion of the federal courts.”

We are persuaded that it does:

1

.Alfréd ‘Lewis was injurel when woiking'

as @ member of a crew furnished by his*
emjiloyer, Timeo, i, to-Atwood Oceanies,

Inc. for. work aboard 'Qcednics’ drilling -~

barge, the Vicksburg. At the time of the

accident, the Vidksburg was in Louisiapa's -

territorial waters.

Lewis opemié,d .hydrémic tongs used to
“make up”.tubing joints to be placed in 2

well. These tongs were owried and S“PP“"Q... o

by Rebel Rentals, Inc. and were manufac-.
tured by Joy Manpfacturing, Tnc. On. the
day before the accident, equipment. was ac-

cidentally dropped in the drilling hole. Ed- -

wards Rental and Fishing Tools, Ine. fur-

pished an employee to retrieve the equip- .
ment from the hole with a special fishing -

tool. Lewis was using the hydraulic tongs
to assist in the “make np" of the fishing

tool. Because of a design defect, these . . .
tongs failed to shut off when Lewis re-

leased their throttle and’ a snubbing cable

altached to the tongs wrapped around Lew- -

is, seriously injuring him. |

PATRICK E. HIGGINBOTHAM, Cirouit -

. e

A trial to the court resulted in an award 3

for Lewis's sexious and permanently disa-

bling injuries. The trial court found multi-
ple causes for the injury. It found that " |

Lewis was pegligent in attempting to make
up the fishing tool joint without adjusting
the length of the snubbing line. It found
that the tongs manufactured by Joy Manu-

facturing had a design defect that allowed : .

them to continue operating’ when the throt-
tle was released. It also found that Rebel's -
represesitatives were negligent in failing to

instract Lewis as to the proper method of . . - .

synchronizing the tong controls.. Finally, it

found that the Edwards employee had been -/ -
negligent in’ not advising: Lewis to shorten - - ;-
the snub line, + The tridl court apportioned’ :#v .

20 percent of the fault each- to Joy Manu-..

facturing and' Rebel Rentals, 10 percent to -
__Edwards Rental, and 50 percent to Lewis. .

On agipeal 2 panel of this court affirmed
all but the distriet court's reduction of Lew-
is's award against’ Joy Manufacturing by
the amount, of his fault. ‘697 F.2d 1252 (6th

Cir.1983). We granted a petition to réliear "' -

en banc the manufactarer's entitlement to
the reduction. Lewis argues that Joy Man- .
ufacturing’s lability for the prodict defect”
should not be rediced by that part of his

injury caused by his own negligence. He - -

argues alternatively that if comparative® *

fault be applied the trial court's assessment.-
of 50 percent was clearly erroneous. The
panel having concluded that comparative -
fault was mot to.be applied .did not reach
the question of whether there was suffi-
cient evidence to sustain that level of fault.
We find that issue appropriate for decision

by the panel and return the case to it for

that, review. We decide only that the trial
court was correct in its' decision that the

. maritime principle of comparative fault is
applicable in maritime cases that urge strict .

liability for defects in products. . -

'We will review comparative fault as ap-
plied under the maritime law, then turn to

E-00117



LEWIS V.. TIMCO, INC.
Cite 28716 F.2 1425 (138)

its application in produets cases where lia-
bility rests on the prineiple of strict liabili-
ty! Finally, we will explain the basic poli- -
¢y choice we make. We tufn first to ‘com- -
parative fault in maritime jurisprudence,
pausing to explain our jurisdiction and the .
relevance of state’law. : -

i} -
[1,2] ‘'The citizenship of the parties was '
not diverse and Lewis's suit by the time of .
trial was footed solely upon maritime juris-

diction. There is such jurisdiction because =
the injury was sustained on board a drilling | .
barge, a “vessel,” in the navigable terrjtori- -

al waters of Louisiana, In maritime tort. o

cases courts traditionally apply principles of .
maritime law, as informed by common law.
tort developments, Sea-Land Services, Inc. . .
v. Gaudet, 414- U.8, 573, 94 S.Ct. 806, 39
L.Ed.2d 9 (1974), unless 5 policy determina-
tion has been made by the Congress. Mopil,
0il Corp. v. Higginbotham, 436 U.S. 618, 98 .
5.Ct. 2010, 56 L.Ed.2d 581 (1978). A,dmiral-“ '
ty courts make their own decisions but, trug

to legal analogical processes, do so with apy,,. "
awareness of other courts’ solutions to simi- . i

lar problems, sensitive to whether a “signif-.

icant poliey” of the state within whose ter-, °,. : '

ritorial waters the injury occurred “would
be frustrated by such an application.” See

Watz v. Zapata Off-Shore Co., 481 F.24 100, . .-,“ .

113 (5th Cir1970).

sy
-l

.ot

b11 ‘
[31 Admiralty courts have long engaged
in the exercise of comparing plaintiffs' neg- -
ligence to hoth fault and non-fault based
liability of defendants. For example, eom--
parative fault js applied in the strict Habili- - -
- ty action for unseaworthiness, Pope & Tal-
bot, Inc. v. Hawn, 346 U.S. 406, 408-09, 74

1

S.Ct. 202, 204, 98 LEd. 43 (1963), in par- -

sonal injury actions under the Jones Act, 46"
U.B.C. § 688, in actions brought under the® -

1. Products cases can rest on traditional war-
ranty and nepligence grounds as well as on
strict liability. We use strict liability here to
refer to those cases that rest on strict liability
theories such as Restaternent (Second) of Torts
§ 402A (1965). We already apply comparative

Death on the' High Seas Act, 46 'U.SC."
§ 766, and in longshoremen’s suits against
vessels under the Longshoremen's and Har-
bor Workers' Compensation Act, 38 U.S.C.
§ 901 et seq, Gay v. Ocean Transport &
Trading, Ltd, 546 F24 1233, 1238 (6th Cir, .
1977). “The admiralty rule in personal in-'
Jury cases is, in effect, one of comparative
negligence.” - G. Gilmore & C. Black, The
Law of Admiralty 500 n. 70 (2d ed. 1975).
Lewis’s desire to except maritime prod-
uets cases from this consistent application
of comparative fault also overlooks the faci ™ -
that maritime law traditionally resists' doc- "
trinal change that might balkanize its unj- .
formity and generality. Most notably, -
courts applying maritime law have re-
peatedly rejected choice of law notions that
would reference state tort doctrines, State .
workers' compensation schemes were, held
to be inapplicable to personal injury claims
arising from maritime related work on ves- .
sels in navigable waters. Southern Pacific )
Co. v. Jensen, 244 V1.8, 205, 37. S.Ct. 524, 61
LEd. 1086 (1917). State negligence law
was held not applicable in a maritime per-
sonal injury suit, Carlisle Packing--€o. v.
Sandangér, 259 1.8, 255, 42 S.Ct..475, 68
L.Ed. 927 (1922), including state law defens-
s of contributory. negligence, Pope & Tal-
bot; Inc. v. Hawn, 346 TS, at 40911, 1 '
S.Ct. at 204-06. In 1948 Copgresy extended
admiraity. jorisdietion shoreward with ‘the
Extension of Admiralty Act,. 46 use. -
§ 740, which provides that maritime Jaris-
diction shall includé loss caused by a vessel.
on navigabie water evér if the injury s
finally siffered on land. Even resort to
states’ wrongful death statutes ended with: -
recognition of a general maritiime law right
of recovery Tor wrongful deathi, Moragne
v. States‘Maﬁnq Lines, 898 U.S. 875, 90
S.Ct. 1772, 26 LEd.ad 339 (1970);: see Mat--
It;; ()).t' 8/S Helend, 529 F.24 744 (5th Cir.
6).

fault in negligence cases and we see no prinei-
pled distinction for doing otherwise with war-
raiity cases. The practical result is that com-
parative fault will apply to all maritime prod-
ucts cases,

E-00118
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" In sum, comparative l‘aglt has long been

the accepted risk-allocating principle under .
the maritime law, 2 conceptual body whose |,
ormity. These values. -

cardinal mark s wnif

of wuiforuity, with their companion quality

of predictability, a prized value in the ex-

tensive.indeywriting of marine fsks, are '
best preserved by ‘declining to recopnize a, =
new and distinct doctrine without assuring *

the completeness of its fit. We are per-
suaded that the fit within general maritime

defective produets without comparative . -

fault would be uneven at best.

vt Y r

The Death on the High Seas Act, which . . ..
encompasses claims. for personal injuries .: .. -
caused by defects in. products, sillustrates ... ..
the ‘problems:of nof.recognizing compera-
tivg faultin maritime, products libility .

casés. Under DOHSA, the court is directed

Lo ““take- into: consideration the degree of .. -

negligenéesattributable to the decedent.and

reduce the recovery accordingly.” -46... .

U.S.C. §766. If Lewis’s argument were

accepted, Whén a worker’s death on the -
high seas was caused by a defective prod- -

uct, 'the ‘recovery would be reduced on
account of the workier's negligence, but not.

wheri-hé was Gnly injured. Moreover; be-:

cause DOHSA appfies' to decidents oceur-

ring beyond 4 marine ledgue from “shore -

plaintiffs would be’treated differently de-

pending upon where a fatal aceident ac- - '

curred.

Other examples of its pooi fit eome
quickly ta mind in, ;pulti—paxjtx._ litigation so S
common tq the admiralty practice. When g~

negligent plaintiff, ‘negligent defendants,

and the manufacturer of a, defective prod- "
uet areall held jointly responsible fg; inq'u— ,

" yies, plaintiff's negligence would diminish .
his potential recovery from the negligent,
defendants but not from the manufacturer: -

If the liability was joint and several, plain-

4i£f could recover the entire amount of his
damages from - the manufacturer. From
the plaintiff’s perspective, assuming the sol- -

vency of the manufacturer, it is as if there

were no doctrine of comparative fault with

respect to the negligent defendants as well.

e

(LA PRI

12d SERIES

From the manufacturer’s perspective, con-

tribution might be available, but somehody . -
- would-béar more than his share of the dam-

ages. In other words, erosion of the com- ..

parative fault principle, once started in the -

&

products lability field, will eut at the Jogs:

of megligence as well:

The traditional doctrine of seaworthiness

will also likely be affected. If a vessel is .

unseaworthy because a product wis defec-

tive, we will be foreed to decide whether to’
hold the manufacturer of the produet to a’
stricter standard of liability than the vessel =
owner, traditionally a hear insurer ini cases”. -
of unseaworthy vessels. Even more taxing”

will be the categorizition process as seamen’

" attempt. to escape the comparative fault of -

the traditional theory of unseaworthiness'
and label their case products cases.” Ulti-

mately, there vould be the inquiry of -

whether a véssel is not itself & product. It -

takes Jittle imagination to see, indeed pre-

dict, that should we reject comparative =

fault, many ‘waritime tors of our circui
will become product cases with the compan-

ion problem that the courts of this-eirenit -

would be favored over ‘more corvenient
courts by seamen with a choice of forum.

While-the issue seems to. be open in most
cireuits, our decision to apply comparative
fault to a strict liability case controlled by

the general maritime law is supported by =

the only other circuit court to expressly

consider the issue. In Pan-Alaska Fisher-

ies, Ine. v. Marine Construction & Design .
Ca,, 565 F2d 1129 (th Cir.1977), the Ninth '

Cirevit, impressed by the recent endorse-

ment of comparative fault by state courts .

and by the prevalence of comparative fault
in maritime law, held that the damages

suffered by a plaintiff in a maritime strict

products liability case could be reduced by
his fault's contribution to his injury.

v
Lewis offers two primary reasons why
strict liability and comparative fault are
unsuitable partners, Lewis first argues
that comparing a defendant’s strict lability
with a plaintiff’s negligence is an “apples

E-00119
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Co;ANC. ..

Cite as 716 F.2d 3425 (1983)

while . negligence focuses, on'a plaintiff’s

personal conduet, the focus of the striet

products Jiability action is.on the condition

of the product and not on the conduet of

the defendant. The argument confinues .
that this difference hinders apporﬁonment _
of fault in that it requires a néeissarily =
crude and essentially arbxtr‘ary a‘]locat:on."

given the task of comparing meomparab!é o~

ideas.

. The sedond and related arg'ument against
comparative fault is that it requires a teier -

of fact to hypothesize the fault of the de-"

and orangeé" effort. ‘The’ .arg’ument"i.s that )

fendant in an unstractured way in frustra—" L

tion of the allogating objective of enterprise

iability. That gbjective is to place upon, ~

the manufacturer the burden of acc;qentai }

injuries caused by its products an objective
acoomphshed in part by a re;ectxon of the )

defense of contributory negligence. See

Restatement, (Second) of Torts § 4024,
Commem;s cand n (1965) The rationale is

that the manufacturer is in a better posn—
tion than the user to ahsorb the econorjc’

loss by spreading it throughout the ehiain of -
dnstrxl}utgon Evemually, the cost is passed
on to society in the form of an increased’
cost of tlie product. ' The effect of reducmg‘ g
a plaintiff's recovery by | the amount of hig:
fault, the argument goes, will be to reduce *
or rembve the manufacturer’s mcentwe to:
product safe products. w

At a practical level, Lewis's argument
that negligence cannot ‘be compared to -

striet liability fault bverlooks the faet that
such comparisons were already and inevita--

bly required in this case, Here, apart from’ ™

quest:ons of Lewis’s own contribution to his
injuries, the trial judge compared Joy Man-

* ‘ufacturing’s strict liability fault with the_ ‘
negligent fault of Edwards Rental and Reb-

el Rentals. In short, Lewis’s proffered’
“conceptual problem has never bothered ad-
miralty eourts in applying the rule.” Owen

& Moore, “Comparative Negligence in Mari- .-
time Persona! Injury Cases,” 43 L&LRev

942, 948 (1983).

Nor have the arguments persuaded com- -
mon law Junsdmtxons for despite these éon-
ceptual atfacks; ses, eg; Kinard v. Coats
Co, 558 P2d 836 (Colo.App.1976), the ma-
jority of state courts and féderal courts
sitting in diversity that have faced this -
issue have held ‘that comparative fault, as
adopted by the leguslature or the courts,

- should be applied to detions founded on
strict products Hability. Their reasoning

supports the application of comparative’ -

fauit in mantxrqe cases based on strict prod-
uets liability.

Alaska was one of the first states to
apply its judge-made compairative fault.doc-
trine in'a strict products Hability case. In
Butaud v: Subtirban ' Marine & Sportmg
Goods, Inc;, 555 P.2d 42 (Alaska 1976), the ..

S
.

Alaska Supreme Court analyzed the.pui-- .; o

poses of the ‘two ddetrines and emphasnzed
the anomalous. situation ‘that would, exist .,

“in a products liability case to have dam-.. ...

ages mitigated if the plaintiff sues in negli- |
gence, but allow him to recover full dam:

ages if he sues in strict lability, pgrtmularly o .

where the comp‘lamt contains.. alternate
-counts for Yeeovery in-negligence, striet !xa- J
bility, and/or breach of warranty.” ,'Id. at
46 (footnote ‘omitted). The court ncluded

that “the public policy reasops. for stmt )

product liability do not seem to be mcompa« ,
tible with comparatwe negligence, The. ",

manufacturer is still accountable for all the’™' ™

* harm from a defective product, except that'
part caused by the consumer's ewn con-
duct” Id.’

This cqurt, app]ymg stsnss:ppl law -

reached a similar result in Edwards v.-
- Sears, Roebuck & Co.,, 512 F.2d 216 (5th -
Cir.1976). The tnal court there had in-
strueted the jury to compare the conduct of
the defendants and the plaintiffs, to deczde
if both conmbuted fo the cause of the acei-'
dent, and 10'then reduce plaintiff’s recovery

to the extent his negligence contributed to - -

the accident. Holding that “the trial court
took the correct path through the thicket of
striet liability and contributory negligence,”

E-00120
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we remarked that “a noted commentator

has suggested thal the proper interiction -
between strict Hability and contributory ‘-

-divert us from otherwise strong and con-

sistent countervailing policy considera- -
tions. Fixed semantic consistency at this'

’
1

B
o

v w

negligence ‘should be apparent on reflec-’ point is less important than the attain-

tion., Itis to appl{y;e%m of eoihparative * - m;':dof a just and equitable result.

"+ - fault of the pure type and apply it to Striet 575 P2d at 1167-68. - ;e
liability as well a8 ngg‘lil'grénl'?.’ " Id a& 250 p : The court also rejected the arguments |
(quoting Wade, “Strict Tort Liahility,” 44 that Kgly;ng comparative fault would "
MisaLJ." 825; 850 (1978)). ' Similarly, .in - erode the protection afforded by the strict:

West v. -Caterpillar Tractor Co, Ine, 547 :
F.24 885 (5th Cir.1977), we held, in response: - .-
to the¢ Florida Supreme Court’s answer 1o a. : -
certified quetion, that “strict liability .. -
lies in bystander actions, and that want of-." -
ordinary due care—in its comparative negli- .
gence form—is a defense...."? We thus, :: -
“affirmed a 35 percent reduction in. plain- - ..
tiff's judgment to-reflect-his fault,

* 'The reasoning in Butaud, Edwards, and~ -
-West was amplified by the California Su- .
preme ‘Court in Daly- v. General Motors
'Corp., 20-Cal3d 125, 144 Cal.Rptr. 380; 575
P2d 1162 .(1978). Extending its- judge- -
made “pure” comparative . fault-system to,
strict liability cases, the court rejected the -
same arguments:pow made by Lewis and .
answered, the suggestion: that the two con-

. liability dottrine and reduce the ineentive to -
produce safer produets, In response to the
concern that comparative fault would di--

* minish piotection of conguiners, the court -
emphasized that plaintiffs will continue to -
be relieved of proving that a manufacturer -
or distributor was negligent and that their
recovery will be reduced:only to the extent.
their lack of reasonable eaye contributed to
the injury. Id. at-1168.: The comrt also:
reasoned. that’ manufacturers, who cannot-
assume the users of a defective product to -
be blameworthy, will not face reduced ip~ -
centives because their continuing Hability .
for a defective product. “will be lessened '
only to the extent that the trier finds: that - -
the vietim’s conduct contributed tb Ii§"inju-
ry.” Id. at 1169. ‘Moreover, the court not-

cepts éannot be merged: .

“The inherent-difficulty iri the “apples and

oranges” -argument is its insistence on
fixed and precise definitional treatment
of legal concepts. In the eyolving areas
of both products liability and tort defens-

. es, however, ~there,lias-.deyeloped such ..
conceptual overlapping and interweaying -
in order to attain substantial justice. ... .
We think, accordingly; -the- conclusion -

may fairly be drawn that the terms "oon}-
parative negligence,” “contributory negli-
gence” and “assumption of risk” do not,
standing -alone, lend themselves to the
exact measurements of a micrometer-cali-
per, or to such precize definition as to

2. Nevertheless, we noted that. the Florida Su-
preme Court had excepted plaintiffs’ negligent
failure to discover defects or guard against the
possibility of their existence, 547 F.2d at 887
n. 2. See West v, Caterpillar Tractor Co., Inc.,
338 So2d 80 (F1a,1976). This case does not
present the question of whether a plaintiff's
“fault” in failing to discover the defect can
serve to reduce his recovery, An argument

ed that the éxtension of comparative princi- .
ples to strict liability actually would pro-
duce the “felicitons result” of relieving the
inequities associated with absolute defenses
that provide windfalls to manufactorers. -
Id ' '

Following. the rebsoning of Daly, the
Third Cireuit in Murray v. Fairbanks Morse, -
610 F:2d 149 (3d Cir:1979) (applying Virgin
Islands law) also responded to the sugges-- -
tion that a trier of fact will be unable to
apportion fault between a negligent plaii--
tiff and a strictly liable defendant. Though
conceding that “there is no proven faulty
eonduct of the defendant to compare with

may be made that such favlt comparison is
subsumed by the nitial inquiry into whether a
defect existed and that the concept is in actuali-
ty comparative caugation. On the other hand
the Ninth Circuit reached the opposite conclu-
sion. Pan-Alaska, ETC. v. Marine Const. &
Design Co,, 565 F.2d 1129, 1139 (1977). We
leave the question to another day.
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“LEWIS v. TIMC€O, INC.

Cite 35 716 F.24 1425 (1983)

the faulty conduct of the plam HE” the.

court noted that:

In apportioning damages we are really

asking how much of the injury was

caused by the defect in the produet ver- .-
by the plain- .

sus how much'was cauged by

tiff's own actions. ... ~Although fault, '

in the sense of the defendapt’

s defective. |

product or the plaintiff's faflure to meet

2 standard of care, must exist before 2.

o™

comparigon. takes, place, the comparison e

itself- must focus on,the role each played.

in bringing about the. particular injury.

Id, at 169--60 (footnote omitted).

The acéuracy of the court’s obiservation in: -

NN

Murray is seen when one looks at ‘gossible:

. jury questionis. ‘Within its brddd discretion
in the manner of instiucting the jury a -

district court might seqiience ‘Rule 49 initer-.

rogatories as follows: (1) was the ‘product
defective; (2) was it - calise of injury to

plaintiff; (3) was thé-plaintiff at-fadlt; (4)
was plaintiff’s fault a causé’ of plaintiif's .

injury;:-and (5) the percéntajre of plaintiff’s . -

injury ciused by plaintiff's faiilt. “The re-

sult then is that when' thé jiry” “tompares '

fault” the-focus is upon caulation. It is

inevitable that-a comparison 6f the: donduet = :

of plaiiitiffs and defendants ultiinately. be

in termsof causation. “Fault” that did not . -

cause ifjury is not relevant.
An increasing number of courts have

been persuadéd by the policy confiderations

articulated in such-éases a8 Daly and Mur+
ray. See, eg., Trust Corp. of Montana v.

Piper Aireraft Corp, 506 F.Supp. 1093 -

(DMont.1981) (applying Montana law); -
Star Furniture Co. v. Pulaski Furniture Co., .

297 S.E.2 854 (W.Va.1982); Kaheko v. Hilo
“Coast Processing, 654 P.2d 343 (Hawaii -

1982); Kennedy v. City of Sawyer,'4 Xan.™ "

App.2d 545, 608 P.2d 1379, 1386 (Ct.App.),
aff'd, 228 Kan. 439, 618 P.2d 788 (1980);
Baccalleri v. Hyster Co., 287 Or. 3, 597 P.2d
351 (1979). " Most recently, the Texas Su-
preme Court in Dunean v. Cessna Aireraft
Co., 26 Tex.S.Ct.J. 507 (Tex. July 16, 1983)
appliell comparative fault to striet prod-
ucts liabilily cases despite a compara-

rd

contributoty negligente s up

tive eox_;t.:-ipgtion statute otherwise held
inapplicable to striet liability cases. In

shot, at the sami¢. time that much

judicial learning is moving towards eompmg' N
ative fault in strict liability casés, Lewis °

would:haye. us abandon those prineiples in.
the maritime law. '

Finally,  we inquire whether any strong -,
policy ‘of ‘Louisiana, -in whose territorial

waters. this- accident cecurred, would be
frustrated. by adopting comparative fault in
maritime produets casés. While Louisiana
courts do not’ appear to-have applied com-
parative fault principles to strict produets
liability esdses, the state has no “significant
policy” against doing so. -Its legislature
adopted a comiparifivé fault statute that
became effective.on August 1, 1980. See
Acts 1979, No. 431 ‘(amending LSA-C.C.
Art, 2823).. Unlike some comparative fault

D

statutes that expressly dpply-onlyto actions - -

based upon negligerice, sée eg, Kirklind v. - °
Genetal Motors Corp,,'521 'P'2d 1858 (Okt, -

1974), “Louisiana’s statute applits “[wlhen
ag licablg ..;to a

claim for damiges™' It p!jdﬁis jonately re-

duces recovery when “a gérson suffers fiju- -

ry, deathorloss a5 the yesult partly of his |

own negligence and pardly as 4 restlt of the:.

fault ‘of another perfon orpersons....”" -

¥

LSA-CGC, Art. 2523, We' have recently cér- .
tified to the Louisiana Supreme Coint the -

question wi'xhethe'xj Fouisiana law recoguizes
contributory négligence as a defense to a
produets liability “action, ‘see Bell v. .Jat

Wheél Blast, 109 F.2d 6 (5th Cir.1983). See .

also Hyde v. Chevion U.S.A., Ine, 697 F.24
614 (5th Cir.1988); Plant, “Comparative
Negligence arid Striet Tort Liability," 40
La.L.Rev. 403 (1980). While we may be -

.uncertain in this regxding- of Louisiana law,
" we are confident that ‘recognition of com-

parative fault in products cases will not
“frustrate” a dedicated policy of Louisiana.

N, -
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v
It is relevant to an analysis® of how 2
rule allecates lability for accident losses
resulting from use of a product to consider:
(1) -short-term and. long-term cost; (2). -

"amonntofuseofthepmdut:tmtheeoow
my or “activity”;, and, (8) eost Oiadmmls-

tering the ryles of liability, It i is ‘pelevant, -

- because -faulf. has hath ‘an ethical and an .
efficiency dimension. The latter is exr, .

by asking which party can prevent
the injury at the least costs.:

The short-term costs, are the immediate:

expenditures to avoid.accidents as-well as -
the; immediate- costs, of - aecxdents themn- ..

gelves.- Of course the two primary actors

influenced by the rule choice.are the manu- -..

facturer and the wser. | The manufacturer.
will alter its product to avoid an accident if-..
the manfacturer's share of. the expéo,bed
costiof the accident (coverage cogt times the.
probability it will oceur) exeeeds the eost of -

altering. the. product. A, system of: strict. .+

liability with comparative fault includes in-
the: mannfaetuxer’s share , of the accident
costs-only those costs eaused by product -

defeets.. In-that case the manufacturer will , .

" have the correet economic incentive to ad--.
just 'the design of the. product. to.minimize... . -
accident costs caused by the design. A. .
systemof. strict liability with no eompara: .; .
tive fault would add to the manufacturer's .:

. share those accident costs caused by- negl:- ¥

gent use and not by any product defect.

This - merease in the. manufacturer’s share .“x‘

would result in an mcreased and therefore
inefficient, level of expend:tures on pxeven-
tive measures. N

The situation with respect to the user’s

expenditures. is precisely complementary.
The user will intentionally alter his use of

the product only if his perceived cost of ,'

3. The “analysis” of part V presents nothing
novel. It describes what maritime jurists intui-
tively sensed Jong ago. We do no more than
talk in an analytical way about judgments intu-
itively made. Because .stated rationale is a
hallmark of our work, we believe the effort
worthwhile, despite its rudimentary character.

We suggest no decisional caloulus. Instead we

only acknowledge that such inquiry adds light

altering his use to avoid an accident is Jess
than his .expected cost from an accident
resulting from his failure to alter his behav-
ior. The inclusion of comparative fault will

' uffeetuserbehawormamannerthatre—-

sults in.a more efficient utilizattonofre- i

sources. ., Under simple strict Nability, as

pmpoaed by the plamtlif, the user has no”
economie. meenhve to avoid an accident that " -

he could avoid more cheaply than the many- '_
* facturer,

Besides affecting long-term reseamh for :
safe products and the immediate decisions .
on how much to invest in preventive meas»
ures, rules of liability affect the level of
product use. When the liability for blame-.

less accidents is placed on the manufactur-.

e, the price of produets whose userresults

in high'accident costs will go up relative to
those whose use results in small ancldent

costs. The use of the comparative fault |

standard reduces the risks of non-negligent
users indivectly paying for negligent users.
The comparative fault standard dllows the
price of the product’ to reflect the cost of its
non-negligent use. - Hence a doriparative”
fault standard allows the economically effi- _
cient aniount of the produet to be used. If,
for example, theuseof 2 pnrtmutar piece of
equipment has resulted . in several costly

" accidents dug to the négligence of the user,

the cost of the product will not be driven up
because of the expected cost of accidents
for \vblch ‘he producer will be or has been
liable. | The producer will not have to

-charge non-negligent consumers 4 premmm

to cover the liability from accidents By neg-. |
ligent users, The proper use of a’ safe
product willnot be stlﬂed by negligent, use.

The final economic consideration in
choosing a rule of liability is the cost of

admmis’tenng the system! It might appear ..'.

to the problem at hand, While ultimately

choices among potential tort rules may- turn on
notions of “fairness™ as viewed through the
eves of each judge's ethical regimen, those
chofces will only be guesses if the judges are
inadequately informed of their impact. See
Dobson v. Camden, 705 ¥.2d 759, 775 n. 1 (6th
Cir.1983).
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. the Jaw is grounded in exyhence, not logic,

ateu'll?l&%l “"’953)‘

: "
¢ . R

that stnct habxlity without comparatwe
fault wonld Be Jess’ expexiswe to admxmste

both becase it snmyﬁﬁes the issues at lm-
gation and. because. it removes uneertamty

", thereby facilitating settlements. whichi are” "
" gheaper than trials. But see’ United States '

v. Reliable Transfer Co., Ine.,, 421 V.5, 897+
408 n. 18,-95 S.Ct. 1708, 1714 n. 13, 44 .
L.Ed.24 251 (1975). The matter, ‘however, ..
is more complex: by increasing the certain- .
ty of victory, if it- does. striet !:ah!llty may
increase the pldintiff’s willingness to-spend
money o litigation and- decrease’ his will-
ingness to- settle. Thére isno indication
that strict Hability with compthe fanlt
would mctease eost.’ o i

[4] We aie ded thit generai con-"
siderations of fairnéss’ aiid efﬁ‘u‘én%y sup- "
port a eomparatm fault défense in ptod- -
tets, liabilit.y actions,” In - maritimé suiu,
these mnsxderahms are iwlsfmeﬁ by tﬁe
historics], reliance onl coniipaativé :’gg\ilt
mﬁegralfbanemntaﬂyuﬁfrm uii-

tary body of law. We hold that it govems

here, AFFIRM the ‘distriet eonr;'y applica-"
tion of maritime pnnclplw of eoniparatlve
fault, and RETURN the case to'the panel
for its review of Lew:s s asserhon that the .

level of found fault ‘was not supported by yd
- the evi P

POLITZ Cm:mt Judge, Ktb whom ' ;-4’
J OHNSON andJERRE S WILLIAMS C/x:-;f
cuit Judges, join, dissenting: - P
Believing the majority opinion yyf; at
odds with the principles under gtriet
liability, I respectfully disse) Though
mindful of Justice Holmes’ obéervat!on that

v . ot

« eonceptn s

Holmes, The Common Law p. 1(1881)'1 am
not’ convinced that’ this case obliged :
ignore the Jogie diiderpinning the jort prin- -
elp!ee pertinént to the issue bef T
pemelve striet” liability and ¢
!‘ault s meompat:ble caneepisy

Striet Liability
Strict Hability is not a dobelopment i in the

law of uegllgence. it ef A
See, Prosser, The' Law fof Torts § 98 (4thf_'

ed. 1971). Seée-also, Jowers, The Persist-
ence ‘of Fault in Prodficts Liability, 61 Tex:
L.Rev. 777-(1988). Skrict liability for goods

derives from' the 2
McPherson'v. Buif , 21T N.Y. 382, 111 NE. °
1050-(1916), -and-jts progeny Striet liability
for unseawort liess in ridtitime Jaw arose. -
from the concgpt of an' 1mpﬁed wartanty of
seaworthl esé by the owiner-of the ship: “It:.
is esfentially a species ‘of liabxlity “Without » i
fanlt ., . Ahe ‘liability s ‘neither: Timitid by'
‘of negligenté nor wﬁﬁ‘aetual i
characiér . .. [t 1 4 fornii ot'absblﬁtedilty
owing/to all within the s Farige of it Mmam-
tarigh policy.” Seas Shipping Cov. Sier--.
; ,328US.85 94-95, 66801:.872 877’90“
A, 1099 (1945). The coneepf.s of. MR- <
prne ‘Strict, Hability and prodicts ‘Strict fia--
bility aré both based on “the concern tbat““
the injured part.y canpot adequately pmtect
himself from the potentisl harm Céinpare *
Sieracki with Greenman v. Yuba Power~
Produets, 59 Cal 2d 57, 27 Cal. Rptr. 697, 377 -
P.24.897 (1963):

Strict lability is based on a theory of
responsibility which requires no finding of

" fault. The law of strict liability, applicable

in some form in most American Jjurisdic-

.

.
( K
h, o4

E-00124

5
1
.
i
t



ALVEREZ v. ]

Harold E. ALVEREZ, Plamtm’-Appenant

Cmss-Appellee.
v

LIRY I

fendant-Appellee Omss-Appellant.

United Slaus Court of Appeals

Fifth Cireit. . e

May 5, 1982:

’ 3 DO
- PR

Before, BROWN GEE, amj GARWOOD '

Circuit Judgm

e e b ."\*;

JOHN R, BROWN, Gircuil Judge:”

i

Plaintiff Harold E. Alvercz sued his cm;

favor, Alverez complaing that the jury’s an--
swers o special interrogatories are Incon-.

sistent and that the damage award should
be increased for mainteriance and ecure.
McDermott has filed a cross-appeal, assert-
ing that the damage award designated by
the jury is a gross figure that should have
been reduced by the District Court for the
percen!ag(. of Alveres’ negligence f‘xéd by
the Jury McDermott also_challenges Al
verez' right to raise on appeal the issuce of
inconsistent jury findings. Having. deter-

* mined that the interrogatories are not in--

consistent and that the damage award, al-
ready diminished for the plaintilf’s negli-
genee, incledes maintenance and cure, we
affirm. -

L Facls

Harold Alverez was employed by ‘McDer-
mott as a member of the crew of the Lay

_Barge'22. *On Alvere’ first day back after

treatment for u sinusitis condition, he was
assigned duties at the forwardmost how
“imprep” station, located on a pipe rack
fourteen feet above the port side bow deck.
At approximately 5:30 p. m,, the dinner

1. RAY Mg
Citeas 674 F.zd l

© J. RAY McDERMOTT & CO., INC,-. Deu '

1 1

* player, J. Ray MeDermott &"Co. (MeDers.,
- mety), for injuries sustained: while sworking .
" ahoard the Lay-Barge: 22, « Appealing -
© judgiment, based on a-jury .verdict in--his

OTT & ('0 INC
 (1a82)

meal Was cimui There were four methods
of egress to reach the’ gallt.y ared froni “

. Alw.m work  station—iwo’ stmrwcﬂs a

gangway, aml a walkway across the pipd”.
rack. All of thess, aceording to Alverez” -
were obstructed or d‘angeroiAs Alverez'!
chasé ‘to go across the pipe rack, a rouu.
utilized l‘requcnlly liy many of the: ‘erew, as
well a8 supérvwdry Und sufety personnel. -
Unforlun.xtuly, Alverez was not suceessful
in navigating his way acrass the pipe Lo the'

" galléy, and fell Iroim ‘the | pipe rack o the

deck féurfeen foot bc.low, injuring his back,
side dnd head 'This Tall resulted in & back
injury. which’ has kqﬁf Alverez from re-
turning to heavy types of (.mpluymcnt.

Alverez brought suil against his employer
under the Jones Act and General Maritime
Law, claiming that his injuries resulted
from the negligence of McDermott and un-
scaworthiness of the Lay Barge 22. He
also sought to recover maintenance and
cure. At trial, Alverez presentéd evidence
that the passageways were elutu.ned and

- dangerous and that the pipe route, the only

unobstrueted path, was often used by su-
pervisory and safety persomnel. Alverez
also attempted to demonstrate that McDer-
mott was operating with a short crew, the
resull being that although Alverez was feel-
ing ill on the day of the accident, he was
asked to “stick it out.” McDermott
presented tmtimony that contradicted Al-
verez concerning whether the passageways
were obstructed. McDermott also estab-
lished that Alverez, on the day of the acci-
dent, in violation of the employet's regula-
l?ons, had failed to notily the medic on
board the burge that he was tuking pre-
scribed medicine at the time which could
cause drowsiness, :

B Ll e o}
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~ The case was submitied to the jury under
F.R.Civ.P. 49(2) with a general charge and
five special interrogatories covering both
Jones Act negligence and unseaworthiness.!
The jury found that McDermott was negli-
gent (int. 1) but that the Lay Barge 22 was

not unseaworthy (int. 2). Further, the jury
determined that (i) Alverez was negligent,
(ii) his neghgenee was nol a “proximate
cause” of his. injury but (iii) his m.ghgencu
was a pxoducmg cause .of his injuries (int.
3). The percentage that Alverez’ negli-
gence mntnbuted to hig i injuries’ was l‘ound
to be 90% (int. 4) ‘and his damages, word
fixed at $18000 (int. 5).

Alverez’ motion for j qhno v on l,he lssue
of mamtgnance gn& cure, motton o, set
aside the. ,mry verdiet, and. motion for «.ntry
of judgment in favor of the, plaintiff, or, in .
the alternative: for a new trial were demed
Followipg oral argument. and submuss;on of
merqpranda hy counﬁel, the D:stnct Court
ren@ered an qpmxon that the j Jury flgurc of
$18,000 was & net figure, not sub;eql. to
duningtlon by 90% ug! udgmem. was en—
tered aceordmgly

1 i ORIES TO THE J
1. Was the defendunt 1. Ray Mch.-rmnu neyli-

jemt? L4t R A
No.

Answer _ X _Yesor,
i the onswer 10 question No, 1 is Yes. answer
+ ak : . ‘1

. {a) Did that neglh.ence play any part, hawever.
stight, In producing plaintift's inamy"

Answer _X Yesor . No.'
2. Was thé Lay Barge 22 unseaworthy? .
Answer - Yesor' X _No

If thie answer 10 quesuon No. 2 is Yes, ansivit

().

(a) Was that unseavorthiness a proximate
cause of Plaintifls iajury?

Answer Yesor____ No

If the answer to question No. l(a) or quesuon
No. %(a) is Yes, answer question No, 3,

If the answers to questions Nos. 1 and 2 are -
BOTH No, or if the answers to questions Nos.
1{a) and 2(a) are BOTH No, have the foreper-

On appeal, Alveres, faises, three poml.s of
error. First, he asserl.s I.hat the jury's find-
ing that MeDermott was neghgenl is incon-
sistent with the fi inding that the barge was

nol nnsuaworthﬁ Second, Alverez con- .:.

tends that, ‘the fi ndmg that his negligenee
produced 90% of his injuries is inconsistent
with the finding that his m.gllgt.nce was
not a proximate cause of his injury. Final-
ly, he argues that the jury s verdicl must be

inereased hecause thieré is' no -provision in
the damage award for maintenance and

eure, penaltics, and attorney's fees for “ar-
bﬂ.rary and capricious termination” of
maintenance and cure. In its cross-appéal,
McDermolt contends that the $18,000
awarded by the jury represenis a “gross”
figure that should then have been reduced
by the' District Court for Lhe*amouht of
Alverez’ contributory negligence, «(90%): 1o
yield the net figure of $1;800. McDermotl,
also‘mainlaing that Alverez has wajved . his’
right 1o challengé. the consistency. of , the,
interrogalories by failing to ask for rgsqb—
mission at, the hm«. thg jury retyrned its
vt.rdlet. e, R

son dale and sign this form and retum it to the
Courl
3 Was itie plaintltf Mr. Alverez negligent’
v Answer _X_Yesor _____No
I the anwrer to giestion No. 3 is Yes, nnswer
Y (). \.
() 'Was that negliganee a.proximate cause of
his imury'-‘ , . .

Auswer .___Yesor —X_No
it the answer to queslion No. 3(a) is No
snswer (b).

(b) Did that negligence piay any part, however
“wslight, in producing plaintiff’s injury?

Answer__X_Yesor____No

' |r the answer to question No. 3(a) or question

. No. 3(b) is Yes, to what degree expressed in

percentage did plaintiff's negligénce contribute

16 his injuries?
0% %
5. If the answer to question No. I{a) or, question
* "Na. 2(a) is'Yes, state in dollars the amount of
plaintiff's damages. |

Pl

K)

+

$ 1800000

i
t
t
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ALVEREZ v. J. RAY M¢DERMOTT & CO., INC.
Citeas ‘-3,—“ F-2d 1037 (1962)

L. Inconsistent Interrogatories

. A. Standard of Review

[1] Two of the three asserled errors -~ .-

raised by Alverez concern allegedly incon-
sistent answers to special interrogatories.
We are required under the Seventh Amend-
ment to make a concerted effort Lo recon-
_ cile dpparent ‘inconsistencies in' answers 1o
special verdicts if at all possible: | Atlentic
& Gulf Stevedores, Ine. v. Ellerman Lines -
Ltd., 369 U.S.'355, 364, 82 S.CL. 780, 786, 7-.-
1.Ed;2d 198, 80807 (1962); Mercer v. Lang'
Mfg. N..C, Ine, 665 F2d 61 (6th Cir.);~:
rehearing denied, 671 F.2d 946 (1982); Mil-

ler v. Royal Netherlands Steamship Co:, 508+ -

"F.2d 1108, 1106-07 (5th Cir. 1975); Griffin
v. Matherene, 471 F2d.911, 915 (5th Cir. -

1973). “We therefore must attempt to recx -

oncile the jury’s findings, by exegesis, if
necessary, befare we are free to disregard. .
the jury’s verdict and remand the case : fort
new trial” Callick v.. B&O R. R Co,, 872
U.S. 108, 119, 83 S.Ct. 659 666, 9 L.Ed.2d
618, 627 (1963). See Morrison v. Frito-Lay,
Ine, 546 F.2d 154 (5th Cir. 1977); Gonzales
v. Missouri Pacifie Riilroad. Co., 511 F.2d
629 (5th Cir. 19%); R. B Co. v. Aetna
Insurarice Co.. 299 ¥.24-753 (5th:Cir, 1962). "
Whenever it is' possible to- reconcile eon- -

flicts, this Court is abjle to direct “a compre-

hensivé, final disposition to the case without
mfrmgmg in‘the slightést upon the invio-'

late -nature of the jury trial and resolution.””” ‘

.Brown, Federal' Special Verdicts: The
Doubt Ehmmator. 44 F.R.D. 338, 347 (1968).

121 '[‘he wst for determmmg whether
jury answers lo spcclal verdicts are incon-

sistent is well-cstablished in this Circuit.

This court has stated that the test to be
applied in reconciling _apparent conflicts

between the jitys answers i§ whother, '

the answers may fairly be gaid to rej-
resent a logml and probable | decision on
the relevant issucs as submitted, cven

2. In the instant case, the inconsistencies in the

special interrogatories, at least ‘the findings of

no proximate cause and 80% negligence, in
Tight of the court's general charge, were not so

though the form of the issue or alterna-
.tive selective answers prescribed by the’
judge may have been the likely cause of
the difficulty and. largely produced the
apparent conflic.... If om review of .
the District Court’s judgment we .6 ind..
that there is no view of the case which
makes the jury’s answers consistent and. . -
that the inconsistency is such that the .
special verdiet 'will support neither the -
judgment: enfered below nor any other. -
judgment, then the judgment must be
reversed and the cause remanded for trial
anew.

Griffin, 4T1 F.2d at 915 (citations omilted).
See also Mercer, supra; Guidry v. Kem.
Manufacturing Co, 508 F.2d 402, 408 (5th
Cir.), relidaring denied, 604 F.2d 320 (5th -
Cir. 1979), cert. denied; 445 U.S: 929, 100
8.Ct. 1318; 63 L.Ed.2d 763 (1980); Wzllard 2
The John deward 577 F.2d 1009:(5th Gir
1978). 'In ditempting' to- reconcile’ special
verdiets, our constimtloaal mandate to cre-

* ate consistency requires that wé look be-

yond the face of the interrogatories {0 the
court's jistructions as’' well. Mercer, supra;:

 Griftin, sipra; McVey v. Phillips Petroleum, -

Co., 288 F.24 58, 59 (5th Cir. 1961).

(3] McDermott attempts t6 foreclose én-,
tirely any review upon “appeal of the-incon-’
slabency of the answers to the interrogato-

" ries. MecDermott would have us hold that

the failire to request resubmission to the
jury prior to its discharge résults in a Waiv-
er of the party's subseqnent right to com-"
plain of .the inconsistent special verdiets,
Neither F.R.Civ.P, 49(a) nor the law of this
Circuit has “establisied any such rule of
waiver and we decline to do so.in this case.
That this Circuit has never adopted such u
waiver rule in cases with special interroga-
tories. under F.R.Civ.P. 4%a) is made quite
clear in otir opinion in Mercer v. Ling Mfg.
N. €, Inc, 671-R2d 946 (5th Cir. 1982)
(denial of petition for rehéaring)?

blatant that the parties would have immediate-
ly perceived while the jury was present that a
judgment could not ‘be entered upon them.
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4t

B. Negligence and Unseawqrt}yfngs .

The first assertell inconsistency is be-
tween the finding of negligence (int. 1) and
the finding of no unseaworthiness (int. 2).
Alverez argues that all of the clements of
negligence that he proved at trial also es-
tablished the unseaworthiness of the vessel,-
demonstrating that the work environment
aboard the barge was unsuitable for its
intended purpose and was unsafe.. ‘There- -
fore, if the jury found that MeDermott had
been negligent in allowing the wnsafe con-
dition to exist, then logically.the Jury .
should have also found the barge to be.

unseaworthy. Alverez reasons that since -

the jury impliedly found in favor of him on .
the factual issues of obstruction of passage- .
ways and sufficiency of crew, as a matter ..

of law, the negligent operations of McBer- . -

" mott creited an unseaworthy vessel. In
this approach the allegéd inconsistency :ap-
pears not-from. the faeg of the interrogato~
ries but through .an. examination of the. .
* evidence supporting the answers. .

4] We ﬁnd this arg:;;hent-wlthout mer-

it. Jones Act negligence and; yinseaworthi-, . '
ness are two:separate and distinctselaims, , .

. WP 40-052
US. 494, 91 SCt 514, 27 LJE§% 563"

Usner. v. Luckenbach Overseas Corp.,
(1973); Mitchell'v. Trawler Racer, 362 7.8,

639, 550, 80 S.Ct. 926, 933, 4 L.Ed2d 941,

948 (1960). Individyal acts of negligence.do

not negessarily create the condition,of un-

seaworthiness “To hold that this individual

act of pegligence rendéred the ship wnsea;
worthy would be to subvert the fundamen-"
tal distinction between unseaworthiness and

negligence, that we have go painstakingly

and repeatedly emphasized . in, oyr degi-"

" sions.”  Usner, 400.U.S! at 500, 91 S.Ct. at

518, 21 LEA2d at 567 (footnote omifted).
The jury in this case.was separately and *

specifically charged on the distinet. issues of -
negligence and ynseaworthiness.

[5) ‘Alveérez presented evidence at trial
of several grounds upon which a finding of
negligence might be hased, including ob-
structed passageways, shorthanded crew,
and improper. behavior of supervisory per-
sonnel in walking along the pipes. Thus it.
was possible for the jury to find negligence

on the part of McDermott based on one or |

more theories and-yet find that. the barge

was seaworthy: For example, the jury. .,

could have determined that the passage-

ways were not obstructed and therefore the . '

barge was not unseaworthy, but that.
McDermott was negligent in allowing' su-

pervisory personnel to engage in the habit - ‘

of walking on-‘the pipes; We.do not at-
tempt to discern conclusively which theories
were éredited and which were rejected by
the jury, but only point out that within the
context of. the ‘trial and in light of the
chargés on both uriseaworthiness and negli-
gence, the' jury's answers' do represent a
logical.and consistént decision.

+  Negligence

[6] ~The. second. alleged inddnsistency is °. -
between the finding that- Alverez! - neglix,
gence was niot 3. proxiinate canse (int. 8(a))- - -

and the finding that hiis-negligence contyib-. ,
uted 90% to his injuries (fiit. 4). Consider-
ing the distiriet, substantivé standairds which,

we disouss' 4t length, the .analyses would e

regard the incorsistency on the badis of
underlying evidence rather than a conflict,
on the face of the interrogatories and their”
answers,, We gssume, without deciding,
that this sort. of inconsistency ‘js properly
challengeable. “While , Alverez! argument

. that a finding of no proximate cause is

inconsistent with 5 firiding of 9% contribu-
tory negligence has superficial appeal, ‘we
find that the jury's answers, when viewed

in the context of the charge given by the
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Distriet Court,? repmesent a logical decls:on,
R. B, Company, 299 F.24 at 758.

The District Court made clear (o the jury,
in hoth the construct of the interrogatories -
and the general charge, that there were twp.
separate theories of Hability, Jones Act and ©
unseaworthiness, with two d:fferent stan-
dards of proof of causation! The “produc-,
ing cause” standard, that used for Jones
Act negllgenee, is the FELA lax standa rd
incorporating any cause regardless of lts
immediacy. Plaintiff’s burden of proving

cause is “featherweight,” Davis v. Hill En-

gineering, Inc, 549 F2d 814, 831 (5th Cir."~ *

1977), and all that is required is 2 showing
of “slight negligence,” Allen v. Seacoast .
Products, Inc, 623 F.2d 355, 861 (5th Cir.-:
1980). - In keeping with this less demanding. - -

' 3, The District Courl. gave the following charge "

on causation:
Now, we must consider the matter referred )
to Iri the law as “causation.” Although negli-

gence or unseaworthiness may exist when an *

accident happens, it does not follow neces-
sarily that that negligence or unseaworthi-
ness caused the accident. The law does not’
vecognize only one cause of an injury, coné
sisting of only one factor or thing, or the .
conduct of -only one petson. On the con-
tracy, many factors ar things, or the conduct
of two or ynore persons, may operate at the

same time, either independently or together,’ °

to cause an injury, and in such a case, each .
may be a cause.

A different rule applies to proof of causa-
tion under-the Jones Act than the rule apph-
cible to & claim of unseaworthiness. . - {

Under the Jomes Act, which is the first

causation stated by the plaintiff, ar injury or
damage is considered caused by a negligent’

act, or negligent failure to act, whenever it .

appears, from a preponderance of the evi-, -
dence in the case, that the act or oission
played any part, no matter how small, in
bringing about or actually causing the injury -
or damage, :

However, with respect to an unseaworthi-
ness claim, an injury or damage is considered’
caused by unseaworthiness of a vessel when- .
ever it appears from a preponderance of the
evidence in the case that the uiseaworthi-
ness was a proximate cause of the injury.
Proximate cause means; first, that the un-
seaworthiness or the negligence played a -
substantial part in bringing about or actually. -
causing the infury; and two, that the injury -
was either a direct result of a reasonable
prebable consequence of the unseaworthi-
ness or negligence,

As to the claim of unseaworthiness, the
law of damages is not concerned with the

siandard of proof and causation, the test

for sulficiency of -evidence in a Jones Act

case also requires less evidence to support a
finding, and directed verdicts and j. n. o, v.
motions are granted “only when there is.2
complete absence of probative facts™ to sup-

port a verdict. Lavender v. Kurn, 327.U.S..

o1

645, 652-58, 66 5.Ct. 740, 743, 90 L.EA. 916, .

922 (1946) construing standard for FELA— . .

Jones Act cases, Ferguson v. Moore-McCor~.

mack Lines, Inc., 352 U.S. 521, 523, 77 S.CL

457, 458, 1 L.EA.2d 511, 518 (1957); Ken-.

drick v. Hlinois Central Gulf Railroad .Co.,

669 F.2d 341, 343 n.1 (1982); Comeaux v, T,

L. James & Co., 666 F.2d 294, 298 n.3. (5th

Cir. 1982); Allen v. Seacoast Products, Ine,;: ..

623 F.2d 355, 359-60 (5th Cir. 1980) Like- -

effect or remote causes, but only those which

play a substantial part in bringing about'or+ " °

actually causing the injury and those which

natueally flow from the unseawonhiness or v _

the negligent act.
(emphasis supptied)

4.  The issue of proximate cause assutes-spe.”
cial significance ip seaman's personal injury
liigation because different standards of cau-
sation are applied depending on whether the
action is for unseawarthiness andsor Jones
Act negligence; the separate standards must
be employed to determine whether one or.
both aspects of the case should be submitted
to the jury, and the jury must then be in-
structed as to each remedy's individual rule
of causatfon, Am action based on unsea-
warthiness will normally present no problem
for the judge since lie need only instruct, the
jury in traditional common law proximate
cause: the act or omission must be a “cause .
which in the natural and continucus se- .
quence, unbroken by an efficient intervening
cause, produces the result complained of, and
without which it would not have occurred”
The burden on the plaintiff of proving causal
negligence under the Jones Act, however, is
considerably lighter; the Act does not -ex-
clude fiability for remote damages: the ship
owner will be held liable if his 'negligence .
played any part, even the slhiglitest, in pro-
ducing the injury or death for which damages
are sought.’ It is in failing to take account of
this distinction that the trial judge can easily
commit reversible error.

1B Benedict on Admxmjty § 28 at 3-162-166
(Tth ed. 1980).

5. This standard is distinctly .different fromthe
Boeing “reasonable minds” test applied to un-
seaworthiness claims, Boeing Co. v. Shipman,
411 F2d 365, 374 (5th Cir. 1965) (en banc).
See note 7 infra.
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wise, we have applied the same FELA stan-
dards of proof, causation, and review of.a
plaintifl’s negligence to!that of contributo-
ry megligence. See Campbell v. Seacoast
FProducts, Ine., 681 F.2d 98, 99 n.2 (5th Cir.
1978) (applying Lavender standard of re-
view to Jomes Act.case whether jury verdict
favors plaintiff or defendsnt) & McBiide v.
Loffland Brothers Co., 422 P24 368, 365
(6th Cir, 1970) (applying Lavender test to

sufficiency of evidence of contributory neg-
Nigence); Poge v. St Louis Southwestern -

Railway Co., 349 F.2d°820, 822-24 (5th Cir.
1965) (FELA ease applying single standard
of proximate causation to emplayer-and em-

playee  negligence). - See alio Weese v.-.
Chesapeske & O: Ry. Co., 570 F.2d 611, 615 .

(6th Cir. 1978): - Dixon v. Penn. Central Co.,
481 F.2d 833, 835 (6th Cir. 1973); Fleming
v. American Export Isbrandtsen Lines, Inc.,

" 451 F.2d 1829, 1331 (nd Cir. 1971). Thus

the interrogatory on Jones Act negligence_
specifically asks if McDermolt’s negligénee’
played any part “however slight, in produe:’
ing plaintiff's injury” (emphasis added):-.
The complementary interrogatory concern-

ing Alverez ‘negligence correctly uses the .
“producing” cause standard (int. 9(b)). Tt is .
clear that.the jory, utilizing equal Jones ..

Act standards fof fioth séaman and émploy-
er, found uiider the Jones Aét, that McDer-
mott was negligent and that Alverez was
alse negligent. In a separate question (int.

4), the jury eitablished thit Alveres’ neli-" -
gence had contributed 90% to his “injury. ,

The standard of causation for unsea-
Wworthiness is' 2 niore demanding qne than
that for Jones Act and requires proof of
proximate cause, thai,.is a direct and sub-
stantial eduse.” "“The jury found that the’

- barge was pot, unseaworthy. And not in-

consistent with this and in light of the
instructions given, see note 3 supra, they
found Alverez’ negligence not to be a proxi-
male cause of his injuries (int. 3(a)).

6. Cf. Allen v. Seacoast, supra, at 360 & 1.9 (not,
deciding if FELA standard applies to directed
verdicts against a seaman). .

7. The test for sufficiency of evidence in an

unseaworthiness claim is likewise more exact-
ing, ulilizing the Boeing standard, Comeaux v.

Given oux: constitutional mandate Lo find

.

consistency where reasonably possible, we =

find that the determination of no proximate
cause and $0% eontributory cause are recnn..

cilable. First, the interrogatory on Alveres' . g
negligence (int. 3) is. not inconsistent. The ‘
Jury fotind causation on Alverez’ part, under "

the lax Jones Act producing cause standard

but not upder the more exagting unsea-
worthiness' proximate capge standaed, .
Thus the jury determined that Alverer’ ...
negligence, while not immediate enough or,. - .-

direct enough to equal proximate cause,
contributed even if anly remotely to the
extent of 90% to the injury. Second, since

the jury was carefully charged on the two o
theories of liability and ilieir separale stan- . .
dards of causationi, the jury, we are entitled " -

lo assume, understood that if it found na
unseaworthiness, the question of Alverez’
negligence being u proximate cause with
respect, to such situations was basically su-

perfluous, Their ' concern was, only, with
producing cause, having found Jones Act...
negligence enoughl Their inswer to int, 4~ -
(concerning the percentagpe that Alvérey -
negligence. contributed to hjs injuries) was . .,

reached in light of the instructions on prot. .
ducing caise, that is’“any part, bqwjéimr“‘ .
slight.” While it would have been. prefera; ...
ble for the District Court fo have.construet.

ed the interrogatories so that the issue of"
Alverez’ contribptory negligence,  under .

each standard, followed the- appropriate . .

theory of MeDermioit's iability (i.e., so that

the order would be int. 1, 3b), 4; 2,3(a),4),

we have no, difficulty in holdinig that the
answers, when viewed along with the in-
structions, represent a logical and prabable

decision on the relevant issues as submiitted,

In fact, the interrogatories, as construeted,

- and the charge, as given, carefully distin-,

guish betweep the. separate theories of lia-
bility and their applicable standards of can-
sation. C

T. L. James & Co., 666 F.2d at 298 & n.3: Allen
v. Seacoast Products, Inc., 623 F2d at 359;
Claborn v. Star Fish & Oyster Co., 578 F.2d
983, 987 (Sth Cir. 1978), cert. denied, 440 U.S.
936, 99 S.Ct. 1281, 59 L.Ed.2d 494 (1979).
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( [7] Norcan we accept Alverez’ conten- -
' tion that the finding of 90% contributory
nogligence is based dn'an improper determi- .
nation by the jury that Alverez “assumed : .
the risk” of walking on the pipe. The jury
-~ was properly instructed that assumption of
the risk is not a*defense?® and we have no.

HI1. Maintenance and Cure e
Alverez' final contention is that the.:
award for damages should be increased W .
reflect recovery for maintenance and: evriy: i
and damages, penalties and attorney’s fees.:.:
for “arbitrary and capricious lermination” ., -
of these benefits, Alverez asserts that the -

reason to believe that the jury disregarded
this instruction. It was certainly possible
under the various theories of negligence for
the jury to find that MeDermott was negli-
gent, and that Alveérez was 90% contributo-

rily negligent without. finding that Alverez-

assumed the risk of climbing on the pipe.’

For jnstance, the jury conld have found . .
that McDermott’s Jones Act negligence was -

.in not instructing Alverez not to walk on”

- the pipes but that Alverez’ contributory.
.. negligence was in the manner he traversed: . .

the pipes or in the failure to inform the

medie on board that he was taking medi- -

cation which caused drowsiness. ‘The deter-

mination that McDermott was negligent is - -

not necessarily a determination that theré
were no alternative routes 10 the gailey or

that Alverez-had no choice but o walk -

across the pipe. .

8. The District Court gave the following instruc -

tion on assumption of the risk:

A person acting in the service of a vessel, -

" who Is properly aboard the vessel to do his

job, cannat legally be considered to have vol-

. untarily assumed the risk that the vessel

might in any respect be unseawarthy, even if-

the umseawarthy, dangerous or unsafe condi-
tion is known by, or obvious to, him.

In giving instructions on the Jones Act claim, |

the District Court gave the following instruc-
tions conceming contributory negligence: -
A seaman does nat have the same control
over his work conditions as a person who
works on land. He.must, to a certain degree,
accept conditions as they are. Therefore, he

is not obligated to devise a safer method of .

doing the wark and he is not obligated to call
for additional or for different equipment. A
seaman’s duty is o obey and to do his work
as he is instructed.

On the other hand, if a seaman is provided

with a safe way to work and he chooses to do .

samething in way that he knows or should

know to be unsafe and damgerous, his em-

ployer is not responsible for the results of a
- choice thade knowingly by the seaman.

‘Therefore, if you find that the plaintiff, Mr. -

Alverez, did what he was told to do by the
defendant and was not at fault himself, you

jury’s lump sum damage award. did not ..

include mainienance and cure. In the al-
ternative, if the award included such an
amount, Alverez maintains that this figure
was improperly reduced 90% for Alverez’
contributory negligence. Prior to trial, AL~ -
verez brought a motion for summary judg-
ment on the issue of maintenance and cure,
and damages, penallies, and attorney's fees
for arhitrary and capricious termination of
‘these benefits. At the hearing on the mo-
tion, the District Court denied the motion

" hecause the Lrial was set. for.approximafely

two. weeks in the future and because the
fact of the accident was contested. While
the judge indicated at.that time that he
was sympathetic to Alverez’ argument, hé

2008

in no way indicated that maintenaiice and
cure would not be included in the impend- -
ing jury trial?

are not to find him negligent. On the other .
band, if you find that the plaintiff chose to
use an ‘unsafe method in violation of fistrue.
tions, and that he knew or should have
known it was unsafe, you may find he wag
wf:‘oel‘-}y or partly responsible for what hap- .
pe ¥

9. At the conclusion of that hearing, Judge Ar-

ceneaux stated to the attorney for McDermott:
THE COURT: Let me tell you something Mr.
Galloway. This cause is set for trial on the
16th of June and McDermott has contested
whether or nat there was in fact an aceident.
MR, GALLOWAY: yes, sir. .
THE COURT: Also alleged that it wag willful
misconduct on the part of the plaintiff, 1
- don't mean to pre-judge it, but 1 certainly
don't think much of that contention,
If this matter were not fixed for trial on June
16, I'd be very, very inclined to award this
man maintenance back 1o April 1978, or
thereabout. Because we are so close to trial,
foughly two, weeks away and because there
is such a contested fact, I'm not going (6 run
the risk of having my summary judgment
reversed across the plaza, But I want, you to
know that on the 16th of June, the 17th and
the 18th, whatever time it takes to get that
Jury bacle, if there is a jury verdict in favor of
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[8] At the subsequent trial, the jury was
clearly charged on the issues of mainte-
nance and cure and arbitrary and eapricious
termination of these henefits.® In fact, the
plaintiff at trial specifically objected to the -
District . Court’s form of instructions on
maintenance and eure and the Court’s fail-
ure to give its proposed instructions. We:
find nothing wrong with the Distriet.

Mz, Alverez insofar as thie accident iz otn-
cemned, I'm going to relish awarding mainte-
nance back as far'as I can award it back,
with interest and attorney’s fees, and any
other declaration [ can hang on it. I'm con- - .-
vinced that J. Ray McDermott (terminated .
this man from employment because he hired )
a lawyer, términated his supplemerital $11 a
day, because he hired a lawyer and terminat-

ed, I think, his maintenance because'he hired .
a lawyer. To-me that is unconscienable, . ..
where you put 2 man on the street simply
because he grércisas a right he has. If that -
jury comes back with a verdict for Mr. Alver--
ez insofar as the accident is .concemed, | am
_going to enjoy thoroughly hanging around J.
Ray McDermott every dollar I can hang on
them for maiitendnce.

The District Court stated:

Now, let's talk a second about maintenance
and cure. Maintenance and cure includes
two separate items, -The abligation of “main-
tenance' refers to the duty of the owner of a
vessel to ‘supply an injured dr sick ‘seaman
with fodd and lodging when he is uiable to
work due to an injury or disease that has -
occurred while the seamdin was in the service
, of his ship. The term “cure” ritedns the own-
er's obligation to fumish nursing and medical
attention for that kind of injury.

" » * » L] ]

The adequate protection of an injured sea-
man agpinst suffering and want requires .
more than the assurance that he will receive’ .
payments at some time in the indefinite fu.
ture. Payments must be promptly made at a )
Ume close to the illness or injory. An em- .
ployer who fails to pay maintepance that is
owed t0 a seaman, and does so arbitrarily or
capriciously or with callous digregard for the
claim subjects itselfl to penalties for such
failure. “Arbitrarily” means to do something
without any reason. “Capriciously™ means’
to do something without a rational reason.
‘The penalties for arbitrary or capricious fail- )
ure to pay mainténance are monéy damages |
for any prolongation or aggravation of the’
physical injury suffered by the seaman; and
for expenses incurred by the injured seaman;
and for expenses incurred by the injured sea-
man o hire a lawyer to prosecute his claim
for maintenance, ) A

10

-

LI .1
rarE
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m

_ Alverez!* While. Alvérez objected to the _

it
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Court’s instruetions. Nor do we agree with :
Alverez’ position that if the damage award (
included’ maintenanée and ‘cure, the jury -
improperly reduced the miainténance ‘and .

cure awaid by tlie percentage’ of Alverez’
neghigence. The judge carefully charged -

the jury that maintenance and cure was riot

to be reduced for negligence on the part of

P T

An employer is not abliged to pay malnte- -
nance and cure 1o’ a seaman merely because ©
the seaman claims an injufy. The law im-
poses on the employer only the duty to inves- |
tigate the cliim in good faith apd with rea- "
sonable diligence, and then to pay “mainte-r
nance and cure to the seaman if the resuilts of
the investigation justily such payments. But
damages are not due merely because the em.
ployer fails to pay maintenance and cure
even if thiey are due. - Damages ave due only .
if payment is withheld arbitrarily or capri- .. . .
ciously or in caflous disregard of the claim,

In the event that you decide that the plain- *
tiff should in fact recovér maintenaiice and
cure, then you must also consider the sepa-

rate question whether or not. the employer
was arbitraty or capricious or acted with
callous disregard in fafling to make such-pay~ '~ -
ments, and hence s lable for daihages in -l
addition to the amount due for malntepance. . s ‘ =
and cure, e
In resolving this second question, you
should consider such matiers as'the nature
and timeliness of the notice that the plaintiff
gave of his injury, the nature and amount of . - -
information available to and discoverabie by -
the employer, the reasohableness .of the in-
vestigation by the employer, and in gengral
such other matters as may be!sHown by the .- -
evidence to have any bearing on thie question . -
whether the employer was arbitrary or capri-.
cious or acted with callous disregard in not
paying maintenance or in stopping paymenis.
If you find that the awner did not act
arbitrarily or ‘capriciously in stopping the
payments of mainténance, then you may not
award any ddmages or attorneys’ fees for its
failure to pay miaintenance and cure.

The District Court. stated:

The duty of the vessel owner to provide
maintenance and cure is imposed by law and,
therefore, does not rest upon negligence or
culpability on the part of the owner or mas-
ter. Nor is the duty of maintenance and cure d
restricted to those cases where the seaman's _ ' :
employment is the cause of the illness or
injury, 1t is due if the seaman is injured or ( :
becomes ill at any time while he is in the .
service of his ship. Neither maimtenance nor
cure is to be reduced because of any negli-
gence on the part of the seaman, (emphasis

added), i 4
|
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instructions on maintenance and cure, there
was no specific objection to the determina-
tion of a lump sum damage award based on
the possibility that the jury might improp-
erly reduce the maintenance and cure
award. Although Alverez does not raise
the issue of a single damage interrogatory
in bis brief, at oral argument Alverez’ coun-
sel indicated that he had objected at the
charge conference to the maintenance and
cure charge. Alverez’ attorney also sub-
mitted requested jury interrogatories which
did split out the types of damages (lost

__wageés, past and future, pain and suffering,

medical expense) and asked whether Alver-
ez was entitled to maintenance and cure, if
so from what dates, and whether MeDer-

\ . mott had been arbitrary and eapricious in

failing to pay such benefits.

" While it might have been preferable for
the District Court to propound interrogato-
ries similar to those proposed by Alverez”
counsel and which separated the types of
damages, we find that the jury was proper-
ly charged that maintenance and enre was

"not to be diminished for contributory negli-

gence, The total damage award, §$18,000,
exceeéds the amount requested for mainte-
nance and cure® Thus we find no error by
the District Court and hold that the damage
award included recovery for maintenance
and cure. While we cannot determine if
the jury also awarded damages for arbi-
trary and capricious termination of bene-

fits, they were properly charged on these

jssues and we cannot say that they failed to

follow the instructions on this aspect or on

the requirement that maintenance and eure -

may vot be reduced for contributory negli-
gence, ’ '

12. Alverez, in his brief, indicates that he in-
curred medical expenses of $6,292.08. He also -

states: “The dmounit plaintiff claims to be enti-
tled to for the period of his fnjury up to the
point of his reaching a point of maximum medi-
cal cure on May 27, 1980 is $4,655.00. That
sum would only be on the basis of days that he
would have been off the vessel becanse we
asked for $33,000.00 ih lost wages and, as such
the request for $19 per day for each day since
March 24, 1978 may have been copsidered a
double recovery. However, if no consideration
is made for wage loss, the amount of mainte-
nance attributed for each day since injury
would be $11,704.80.

IV. Gross or Net

[91. In its cross-appeal, McDermoit con-
tends that. the damage award of $18,000 is a
“oross” figure rather than a “net” figure.
Thus McDermott’s position is that the fig-
ure must be adjusted for the 90% contribu-
tory negligence of Alverez, leaving a final
figure of $1,800 for damages. The Distriet
Court in a post-trial ruling determined that
the $18,000 was a net figure not subject to
further diminution for Alverez’ contributo-
ry negligence. In determining that the
award was a net fignre, the District Court
emphasized its charge to the jury in which

it stated “dameges shall be diminished by

the jury in proportion to the amount of
negligence attributable to Mr. Alverez."
The District . Court proceeded to. state:
“Since the special interrogatory neglected
fo restate the abave admonition, the Court,
in order to remain consistent, and avoid

conflicting answers, must reason that the .

jury reduced plaintiff’s damages by ninety
percent before filling in the amount of the
award.” We agree with the Digtri¢t Court.
that in light of the instructions given and
the proof of maintenance and cure, the
jury, in accordance with the instructions,
diminished its award, other than that
amount for maintenance and cure, for the
ninety percent contributory negligence of
Alverez.

AFFIRMED.

13. . The District Court also stated, in explaining
contributory and comparative negligence:
[Tihe fact that Mr. Alveyez was contributori-
ly negligent shall not bar his recovery, but
the damages shall be diminished by the Jury
in proportion to the amount of negligence
attributable to Mr. Alverez.... Written
questions will be submitted to you later on
for you to answer, and all of this is set out in

the questions, so you won't have to try and.

remember how to work out the comparative
negligence.

[
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SUBSEQUENT HISTORY:
On réinand at Sorrell v. Notfolk 50 Ry.'Co, 2007 Mo.
Aoy st 180 (Mo. . App. Jan. 29 2007)

mmn HISTORY: -
THE COURT OF"
FEASTERN DISTRICT. -
Sorréll v. Norfolk 8. By, 170 &W3d 35 2005Mo App.
LEIHS!O%M ‘Ct. App., 2005)

‘ON WRIT OF CERTIORARI TO
APPBALS OF 'MISSOURI,

DISPOSITION~ Vaoawd and remandei

ot K . ¢ b

_sw.mus,

#*¥642] Respondent Sorrell was injured whils
woriong for tizeiietitioner railroad (Norfolk), dnd sought
dnmages for his injuries in Missousi state Cotit under the
Feddral EmﬁluYers‘ Lmb:lity Act (FELA), which makes a
milroad Hable for an-employee's injuries "resulung in
whole 6r'in part from [the railrdad's] négligence," Section

I ‘FELA réduces any damages awakded to an employea -

po:tion 10 the amoynt fof neghgence] atiributable

t eimployea, Section 3, Missouri's jury insiruch(ms :

apply‘dnﬂérent causation standdrds to railréad negllgence
and employee confributory negligence i FBLA detions.
An employes 'will e found contributorily negligent if his
negl:gence “directly contributed to_cause” the injury,
while’ raitroad neg;ngenca is measured by whether the
railroad's negligence "contributed in whole ot in part® to
the injury. After the trial court ovenuled Norfolk's

. . - " Qctober 10, ZWE.ATE“G!‘ T i
St anwary 10,2007 Dackd. ' -

. . SUFREME COURT OF THE UNITED STATES .-
549 U3, m, ms, Gt 799, 166 L. K. 24 638; 2007 U.S. LEXTS 1006, 7S USLW.

Cas. (BNA) 786; 2007 AMC 192; mm L

 Weekly Fed S39 - . -

Py

abjection that the insnuetion on qontriblmty nagligence
contained a different gtandard than the railroad
negligence .insttuction,.. the jury awatded Somell $1.5
million. The Missoui Cout of Appeals , affjgmed,
rejecting Norfylk's contention: that the.same cansation
standard should apply to both parties' neglisem-

Helg:- S

L Noxfolk’ attemptto eXpamtthe Queshon ‘presented.
to encomppss whar the FELA cabsation standard should
be, fot simply whamer the standard shoidd be 1hig sane
for railroad negligence ahd employee epnttibumry
negligenoe, is re;eeted *This Contt is typmaliy reluuiant
to permif partics fo smuggle additional ‘qiiestions . into o
case ‘after the grant of certiorari, Altllaugh the Court
could ‘consider thel qestion of what staidard applies as
aviférior to the question ‘whether the stindatds may differ,
the Subistantive contént of, the ceusation standald is a
significant [¥*#643] enough ssué that the Court prefers
not to address it when it hos not been fully presented,”

2. The same causation standard applies to railvoad

.negligence under FELA. Section 1 as to emiployes

contributory negligence under Section 3, Absent express
language to the contrary, the elements of @ FELA claim
are determined by reforence to the common Jaw, Uie v.
Thompson, 337'U.S, 163,182, 69 8. Ct. 1018, 93 L. Ed,
1282, and unless common-law principles are expressly
rejected in FELA's text, they are entitled to great weight;
CONRAIL v. Gottshall, 512 U.S, 532, 544, 114 8. Ct,
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2396, 129 L. Ed, 2d 427, The prevailing common-law
view at the time FELA was enacted was that the
causation standards for negligence and contributory
negligence were the same, and FELA did not expréssly
depart from this approach. This is strong evidence
against Missouri's practice of applying different
standards, which is apparently unique among the States, .

Departing from the common-law practice would in any ;

event have been a peculisr approach for Congress to take
in FELA: As a practical matter, it is difficult to reduce
damages "in proportion” to the employee's negligence if
the televance of each party's negligence is measured bya -
different ‘causation standard, The Court thinks it far

simpler for a jury to conduct the ‘apportionmerit- FELA -

mandates if the jury compares like with fike. Contrary-to.

Sorrell's argument, the use of the langnage "in whole or"".

in part" with respect to railtoad negligence in FELA4

Section 1, but not with respect o employee contributory”*

negligence in Section 3, does not justify a departure from”
the common-law practice of applying a single causation
standard. Tt would liive made Liftlé sense to include the
"in whole or in part"-languuge it Section 3; if -the
employee's contiibutory negligence contributéd “in
whole” to his injury, theré would be no recovery against
the railroad in the first place. The Janguige mads sense
in Saction I, however, to clirify thint there could be
Tecovery against the railrond even if it were only partially
responsible for the injury. In any event, there is no
reason to read the statate as a whole to encompass
different casation standards, sinde Seciion J siniply does
not addregs causation., Finally, FELA's remedial purpose
cannot compensate for the Jack of statutory text: FELA
does not abtogats the common-law approack. A roview
of FELA modgl ingtructions indicates that thére are a
variety of ways. fo instruct a jury to apply the same
causation standard to reilrond negligence and smployee
contribylory” negligence. Missouri has the’ same
flexibility as other jurisdictions in deciding how to do sq,
so long as it now joins them” in applying a’ single
standard, On remand, the Missouri Court of Appeals
should address Sorvell's argument that any eror in the
Jury instructions was haimless, and should determine
whother a new tefal is required, .

" 1705 W. 3d 35, vacated and remanded.

COUNSEL: Carter G. Phillips argued the cause for
petitioner. '

Mary L. Perry argued the canse for respondent,

JUDGES: Roberts, C. J., delivered the opinion of the
Court, in which Stevens, - Scalia, ‘Kennedy, iSoyter,
Thomas, Breyer, and Alitc; JJ., joined. Souter;' J,, filed a
conourring opinion, in which Sealia and Alito, J¥,, joined,

-+ post, p.172. Ginsburg, ., filed an opinion concurring in

the judgment, past, p.177.
OPINION BY: ROBERTS

. OPINION

-, J*160]; [**802] [***G44] Chief Justice Roberts
defivered the opinion of the Court,

[**LEHR14] [IA]  [***LEJHR2A] [2A]
Timothy Sorrelt, respondent in this Court, sustained neck
and back injuries while working as a trackman for
pefitioner Norfolk Southern Railway Company. He filed
suit in Missouri state court under the Federal Employers'
Liability Act (FELA), 35 Stat, 65, as amended, 45 U.S.C,
$§ 51-60, which makes raflroads liable to their employees
for injuries "resulting in whole or in part from the
negligence® of the railroad, § 57, Contributory
negligence is not a bar to recovery under FELA, but
damages: are reduced "in propartion to the ampuiit of
negligence attributable to" the: employee, § 53. Sorrell
wis awarded $1.5 million in damages by a jury; Norfolk
objects that the jury instructions reflacted a more Jenient
causation standard for: railroad : negligence - than - for
employee contributory negligence. We conclude that the
causation standard under FELA should be the same, for
both categories of negligence, and accordingly vacate the
decision below and remand for further proceedings.

1 e R0 e

On November 1, 1999, while workx;:gfor Norfofk in
Indiana, Sorrell was driving a dump :triick loaded . with
asphalt to be used to repair railroad crossings. While he

was driving between crossings on a,gravel road alongside

- the tracks, another Norfolk track approached, driven by

fellow employee Keith Woodin, , The two men provided
very different accounts of what happened next, but
somehow Someil's truck [*161] veered off the road-and
tipped on jts side, injuring him. According to Sorrell's
testiniony, Woadin forced Somelf's truck off the road;
according to Woodin, Sorréll drove his truck into a ditch.

On June 18, 2002, Sortell filed suit againit Nocfolk
in Missouri state court under FELA, alleging that Norfolk
failed to provide him with 3 reasonably safe place to

w7
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work and that its negligénce cansed his injuries. Norfolk
résponded’ that Sotmll’s own negligence caused tha
aumdent. P

Mssmlripmpommapplydiﬁ'erentsumdardsof

.causation to miload - and . employee  contributory

neghigenée in its approved jury.instructions for FELA
Tiability. - 'The instrisotions direct:a, jm-yto find J#+803) ‘an
employee contributorily negligent if: the«employee was

negligent. and his negligence- "dh'eotly oconitributed -t -

cavsé” the injury, Mo+ Approved Jury instr., Civ., No:
32,07(B), p. 519 (6th ed:-2002), while.allowing a finding
of railrond nejligence if the:railroad was neghigent and its
negligence contributed "in whole or in part" to the injury,
id., No, 24.01 1

l Missourd i the past directed ajury to finda
- railvoad liable if the railroad's nepligence "direstly

- resulted in-whole or in part in injary to plaintiff" -

Mo: Approved Yury Jiistr., Civ.; No, 24,01.(1964),

'° Thig language . persisted until 1978, when. the

o, ingtmotion was modified fo its present version.

v Ibid: - @4 ed. 19697 Supp. 1980): - The
e comtientary explaing that the word "direct! was
-+ excised because; under FELA; “the traditional

. doetrine . of ! proximate " (dixect) cause is not

. applicable., 1d, No. 24.01, p 187 (Commitiee's

* Comment (1978 new)).. Cf: Leake v. Burlington

' Northern R:Co; 892 S.W.2d-359, 364-365. (Mo.

© HApp: 1995) The conttibutory *negligence

dnstroction, ‘on the other hand, has . remained

wrichanged. Mo, Approved Jury Instr., Civ,, No.
32076) (St ed. 2002)

t

When Sorredl.: propdsed the Missouﬁ upproved
insimehon for employes contributory - negligence;

* Norfolk objeuted on the ground that it [**%645] provided

a "different™ and "much more exaoting" 'standard for
cavsation then- that applicable with respect to the
railroad’s neghigence under the Missourl instructions:
App. to Pet. for Cert. 284-2%. The trial court overruled
the objecuon App. 9-10. After the juxy re [*162] turned
a verdict in favor of Sorrell, Nerfolk moved for a new
tﬂal, xepeating its contention that the différent standards
were improper becavise FELA's comparative fnle Systein

'reqmres that the same causation standard uppty fo both -

categories. of ‘negligence. Id, at 20. The trial couit

. denied the motion. The Missoun Cotirt of Appeals

afﬁnned, rejeeﬁng Norfolk's contention that “the
causation standard should be the same as to the plainhff

and the defendant.” App. fo Pet, for Cert. 7a, judgt, order
reported at 170 S. W. 3d 35 (2005) (ver curiam). The
court explained that Missouri procedural rules require
that where an approved instiuciion exists, it must be
given to the exclusion of other instructions, Ibid; see
Mo. Rule Civ. Proc. 70. 02(b) (ﬁgos) -

Aﬂer the Missoun Summe Court : denied
discretionary review, App. to Pet, for Cort, 31a, Norfolk

- sought certiorari in this - Court, asking whether the

Missouri courts erred in determining that "the causation,
standard for employes wnh-ibxdmy neghigence undex
[FELA] differs from the cansation standad for rifltoad
negligence." Pet, for Cent, i. Nocfolk stated that Missouri
was the onl}'wusdicﬁon to apply different stantiaids, and
that this conﬁmad with several federal cotgkt of ‘appeals
decisions 1 on a single standutd of causation for
both railroad and emy loyeé negligence. See, e.g., Pagav.
St, Louis & Southwesteml{v Co., 49 F.2d'820, 823 (CAS
1965) ("{Tlhe better rule is ono of a single -standard");
Gargpnf v, NXY. Cent. R.R. Co., 342 F.2d 767, 768-769
(Cdo 1965) @er cun‘am) ("We do not believe that
[FELA] ,intended to make g distinction between
progimate cause when considered in connection wil the
carrier’s negligance and . proximate oause When
considered in conpection with fhe employec's
conttibutory. neghigenos). In response, Sorrell did not
dispate that Missouri” courts apply “different causation
standards . . . to plaintiff's ant deﬁendant’s negligence in
FELA qotions:. The deféndant s, gubject to & more
relaxed causation but he plmnhﬂ’ is subject
{*163] only to the "traditional common-law standard.”
Brief in Opposition 2. We granted certiosarj, - 547 U.S.
1127126 8. €1 2018, 164 L. Ed, 24 778 (2006).

[ LEJHRS] [3] Tn briefing and ergument before

this Court, Notfolk has attempted to expand: [**804] the

question presentad o encompass what the standard of
causation under FELA, should be, pot simply whether thq
standard ghould be the same for railroad negligence 'and
employee contributory negligence.. Tn particular, Norfolk

contends that the proximate cause standard reflected in ~
- the Missouri ' ingtruction for employes contributory
“ negligence should dpply to the railcoad's negligence as

well,

Son'ell raises boﬂx a subsmnﬂve and procedml
objection in response, Substastively, he argues that this
Cowet departed from a proximate cause standend for
railroad negligence under FELA in Rogers v. Missouri
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Pagific R. Co., 352 U.8., 500, 77 8. Ct. 443, 1L Ed 2d -
493 (1957). There we stated: -. : Lo
"Under [FELA] the test of a jury case.ds ..
simply whether the proofs justify with
reason the conolusion that employer ..
negligence played any part, even the
slightest, in producing [***646] the injury -
" - ordeath for whick damages arcsought:, - .

. .
ses . . Ty

"[Flor practical purposes the inquiry
in these cases today rarely presenis more
‘than the single question whother . * °
aegligenc of the employer played any.
. part, however small, in the injury or death
. Which is the subject of ffie suit.” ‘i, af
306,308, 77 8. Ct. 443, I L. Ed, 24 493,

‘.

.
[

wl

. 'Sirrell argies it fhése passages'from Rogens hiaye
bean jnterpretéd 1o yuean thit g plaintiffs burdsn of proof
. ot the question wheihe: the riiltoad's negligence caitseid
his injury s less omekons' than the proimite” ciuse
stindard pieveiling at commoh law, cifitig cases such'as
CONRAIL v. Gottshall, 512 USS, 532, 542-543,"1 145, Ct.
2396, 128’1, Bd. 24437 (19945} Flolbrook v Norfil}
Soithern R Co., 414 F.3d 739, 741147 (CA7 2003);
Herndhaet v. Trawler Miss Vehtis' Mae, Inc., 187 F 3d
492, 436 (CA4 1999); and Stimsers v, Missouri Pacific
R Cd, 132 F.34 599, 606-607 [*164) (ca101997). -

‘Norfolk counters that Rogers did not alfer the
established common-law rule of proximate cauge,’ but
rather simply rejected a flawed and unduly stringent’
versidn, of the fule, the so-éalléd "sale proximate cause
tést. "Adcording to Noifolk, while most dourts of appeals
may havé ‘read Rogers as Sorrell does,” several State
é‘ixiirqme courts disagres, sed, e.g., Ci;dpman v. Unign P,
Railrdad," 237 Neb. 617, 626-629, 467 N.W.2d 388,

1

395-396. (1991); Murassdio v. Burlingion Northern R -

Co, 249 Mont. 487, 490-491, 817 P.2d 673, 674 (199]),
and "thiere is a deep conilict of autliority on preoisely that
" iague." Reply Brief for Petifioner 30, n 10. "

Sorrell's procedural objeotion is that we did not grant
certiorari to determine the proper standard of causation
for railroad negligence wides FELA, but rather to decids
whether differesit stanidards for raiiroad End einployes
negligence were permissible under the Act. What is’

more, Norfolk is not only eilarging the question
presented, but taking & position on that enlerged question
that s contrary to the position it litigated below. In the
Missouri courts, Norfolk argued that Missouri applies
different standards, and that the loss ‘tigorous: standard
applied to .railroad: negligence should also apply to
employee contributory negligence. - Thus, Norfolk did not
ob%‘ﬁt below on. caugation-grounds to the railroad liability
ingiruction, but only to the emmployee sontributory
negligence. instruction. App. 9-10.. Now Norfolk wants
to atgue the opposite--that the dispicity in the standards
should be resolved’ by upplying the: more rigorons
contributory negligence:’ standard - to. . the railroad's
negligence ag well, . :

We agree with Sorrell that we should stick to the
question on which certiorari [**805} was sought and
granted. We are typically reluctant to- permit parties to
smuggle additional questions into a:case before us after
the .prant of certiorar. See: Ewmi - Seimitsu Kogyo
Kabushiki Kaisha v, U.S. Philips Corps, 510" U.S, 27,
31-34, 114.5. GY, 425, 126 L. Ed. & 396 {1993) (per
curiam). Although [*165) Nocfolk is doubtless correct
that we could -consider the question of what.,standard
applies as anterior-to the question whether.the statidards
may differ, the issue of the' substantive ‘content of the
eausation standard is significant enough that ‘we prefer
not to address it when it has:not:been flly presented, We
also agree with Somell [***647] that it would be unfa
at-this point to allow Norfolk to switch fzears and seek a
tuling from.us that-the standard should be proximate
ocause aoross the board, . oo

What Norfolk did argue throughout is that the
instructions; when given together; impermissibly created
different standards of causation, It choss to present in its
petition for certiorari the more limited question whether
the courts below -erred in applying standards that differ.

- That is the question on whioh we granted certiorari and

the-one we deside today, o
: n

Tn response to mounting concern about the number
and severity of railroad employses' injuries, Congress in
1908 enacted FELA to provide a compensation scheme
for railtoad workplace injuries, pre-empting sfate tort
vemedies. Second Employers' Liability Cases, 223 U5,
I, 53-55,32 5. Ct. 169, 56 1. Ed, 327 (1912), Unlike a
typioal workers' compensation scheme, which provides
relief without regard to fault, Section 1 of FEL4 provides
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a slatutory cause ofwﬁbn‘somdhg in negligence: -

"{Elvery common catrier by railcoad , . : -
shall be Hable in damages to‘any person ' -
- suffering injury while he is employed'by <’
< gueli cargier . . . for siok injury of-death '
. tesulting in whole or inpart from the:': " '
" negligence of any of tlie vificers, agemts, " -~
' or employees of‘snchoauier ‘. dq5
USC.§51;

~

{‘!‘**LEM“] [4] FELA provides. for concurrent
jurisdiotion of the state and federal courts, § 56, although
substanfively: FELA actions are governed by federal law.
Chesapeake & Ohig R..€o. v: Stapleton, 279-U.S. 587,
590, 498, Ct.-442, 73 L. Ed,'86L (1929). Absent express

_ Ianguage [*166] to the contiary, the elements ofa FELA. .
~-clajm are ‘'determined- by veference to the commion law.
Urie. v, Thompson, 337 U.S, 163, 182, 59 S. Ct. 1018, 93 -
<L 5By 1282 (1949). One -notable deviation from- the
-common Jlaw is the abolition of -the railroad's
* 1 common-law défenses of assumption of :the-risk, § 54;
. Tiller v. Aflantic Coast Line R. Co., 318 U.S. 54, 58, 63.5. .

Ct. 444, 87 L. Ed, 610 (1943}, and, at issue in this-eage,
contributory neghgence, § 53

At common lnw. of coume, a plaintiffis conhihutory
negligence operated ns an absolute: bar to relief W

Keston, D.:Dobbs; R, Keeton, & D, Owen, Prosser and

Keetor on Law of Torts § 65, pp:461-462; (5th-ed.: 1984)
{hercinafier Prosser & Keeton); 1 D. Dobbs, Law of Torts
§ 199, p 494-(2001) (herginafter-Dobbs).. Undet Section 3

of FELA; however, an employee's negligence -does mot -

Yoe relief:but instead diminishes renovery -tk pmpmhon to
his fault:
| * .
« "[In atl acnons under FELA], the ﬁict
that the employee may huve been guilty of
contributory negligence shall- not bar a
recovery, but- the damages shall -be
diminished by the jury-in proportion to the
amount of negligence attributable to such
employee...." 45 US.C. § 53.

b hl

. |**“LEJHER1B] [1B} Both patties agree thai at
conamon faw the cansation standards for negligente and
contributory negligence were the same, [**806} Brief
for Respondent:40-41; Tr. of Oral Arg..46-48. As

explamed inthe Seuond Restatement of Torts: -

‘e "Ihe rules which detenmne the causal

 rolation between the plaintiffs négligent

' conduot and the harm resulting to him are

: the same as those determining the causal

"+ yelation [***648] between the defendant’s

"+ 1 negligent conduct and resulting harm to
"o others.™ §465¢2), p. 510 (1964).

. ,See also Prosser & Keeton § 65, at 456; Dobbs § .

199, at. 497. (*¥he same mies of proximate cause that

apply on.the issue of negligenve also apply on the i msue

of . contributory neghgence" (foptnote” omitted)). This

was the. prevailing view when FREA was emacted in
1908, Sce 1 Ty Sheatman & A, [*167] Redﬁeld Law of
Negligence § 94, pp 143-144 (Sth: ed. "1898) (“The
plaintiff's fqult . must be a proximate cause, in the
same sense in wlnoh the defendant’s negligence must

~have been a proximate cause:in: order to give any right of

aatibn")

Missouri'g pmotm of applying different cavgation -

stqndards in FELA actions is apparently nniquie, Norfolk
clajms that Migsouri is the only jurisdiotion to allow such
2 disparity, and Sorrell bas not identified another.2 It is

.of course [*168] possible that everyone is out of siep

oxoept Missour, but we find no basis for goncluding that
Congress in. FELA meant to, allow, dispamte causation

standards,

A review of mndel and patﬁm Jury

o instucﬁons in FELA ucnons ‘roveals a vmely of
. approaches, Sqmejumdiclions monmend weing
the "in whole or in par" or "in any parl”
formulation for both railroad negllgence and

, plaintiff contributory neghgence, by uwing the -

same language in the . tespectwq pattern
insteuctions, inclyding & third instruction that the
same oausation standard is applied to both parties,

. orincludingm pomme:uaxyanadmoniuontothat

* effect. See, ag, 5 L. Sand, J. Siffert, W.
. Loughlin, 8, Reiss, & N. Batterman, Modern
- Federal Jury Instr. - Civil PP89. 02-89.03, pp
" 8947, B9-44, 89-53 (3d ed. 2006); 4 Fla, Forms of:
Jury Instz, §§ 161.02, 161,47, 161.60'(2006); Cal.
Jury Instr., Ciy,, Nos, 11,07, 11,14, and Comment
(2005); 3 11, Forms of Jury Insir. §§ 91.02{1],

.- 91.50[1] (2005)% 3 N, M. Rules' Ann,, Uniform

LR 2 P9
..gl«.,“_‘:"n*,‘ -
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Jory Instr,, Civ., Nos. 13-905, 13-909, 13-915
(2004); Mode! Utah Juty Instr,, Civ., Nos. '14.4,
14.7,-14.8 (1993 ed.); Manual of Model Civil Jury
Instr, for the District Courts of the Eighth Circuit
§7.03, and n 7 (2005); Eleventh Circuit Pattern
Jury Instr. .(Civil Cases) §.7.1, (2005), Other
Jurisdiotions use the statutory formulation (“in
whole or in part”) for railroad negligence, and do
not contain a pattern ingtrmotion for sontributory
negligence. See, e.g, Mich. Non-Standard Jury

Instr,, Civ., § 12:53 (Supp. 2006). Both Alabama
-and

Virginia wse' formulations containing

-langnage of both proximate cause and in whole or

in part. 1 Als, Pattern ‘Jury. Instr,, Civ.,+ Nos.

»17.01, 17.05'(2d ed. 1993) (railkond nogligerive

"proximately caused, in- whole' or. in” part®;

" plaintiff contributory negligence "proximately

coniributed to cauie"); 1 Va; Jury Iustr. §§.40.01,
4002 (3d'ed. 1998) (railroad negligence in
whole or in part was thie proximate cause of or

* proximately contributed to - dause,” pldintiff

negligence “confributed to capse”), Tn New York,
the pattern instructions provide that railroad

;' cuugation i§ measured by whether* the ‘injury
"results “in'whole oy in part" from the railrodd's

&

metfigends; -diid & plaintiffs "’ contribiltory
. ‘megligonce diminishes’ récbvery-if i “oonitributed
7 to caus[e}" the injury; IB'N. Y, Pattoin Juiy

Tnstr,, Civl, No. 2:180 (3d ed: 2006), Moutaha
provides only 'a general FEEA casafion
instruction, Mont. Pattern Instr,, Civ., ‘No. 6.05
(1997) ("[Aln act or a failure to act is the cause of
ani injury if it plays a part, po matter how small, in
bringiag about the inijury”).” Kansas has codified
instructions similaf o Missouri's, Kan, Pattern
Instr. 3d, Civ., No. 13201 (2005) (railroad liable

" * when' injury "results in whole or in part" from

. rifload's  negligence);  id, No.” " 132.20
.. (contributory negligence is negligence on the part

of the plaintif that "contribytes as a direct czuse”
of the injury), bit the commeéniary to' these

. instructions cites cases and instructions applying a

single standard, id, No. 132.01, and_ Corment,

" aid in practice the Kanses courts bave used the

language of in whole or i pait fir Both parties
negligence. See Merando v. Aichison, T, & 5. F.
R, Co, 232 Kan. 404, 406-409; 656 P.2d 154,
157-158 (1982). B

* [**807] We have expluined that ‘"although

common-law principles are not necessarily dispositive of
questions arising under FELA, unless they are expressly
rejected in. the texe of the statute, they are entitled to great
weight in our analysis.” Gottshall, 512 U.S, at Jd4, 114
8 Ct 2395 129 L. Ed. 2d 427. In Gottshall we
"oataloged" the ways in which FELA expressly [***G49}
departed from the common law: it abolished the faollow
servant rule, rejected contributory negligence in favor of
comparative negligence, prohibited . employers from
contracting around the Act, and abolished the asspmption
of risk defonse.. Norfolk & Western R. Co. v. Ayers, 538
US. 135, 145, 123 8. C1. 1210, 155 I, Ed 2d 261 (2003);
Gotishall, supra, at 542-543, 114 8, Ct. 2396, 129 1. Ed.
24 427. The fact thatthe’common law spplied the same
causation standard to defendant and plaintiff negligence,
and FELA did nat expressly depart from that approach, is
strong. eviderice: against Missouri's disparate standards,
Sek alsoMonessen Southwestern R. Co, v, Morgan, 436
US. 330, 337-338, 108 S. G, X837, 100 L. Ed, 24349
(1988) (holding that, because FELA abrogated some

common-law ‘rules explicitly but did not address."the .
equally well-established. dootrine barring the recovery of

prejodgment ‘interesty -, .. ,"we are. unpersuaded that
Cérigress intended' .10 abrogite: that “doofying ; .sub
silentio"), o e T
Departing from the common-law practice of
applying a single ‘standard of causation for negligence
and contdbutory [*169] negligence would have been-a
peculiar approach for Congress to takein FELA. As onié
court explained, under FELA, L R T
N . Dol )
.. "fals to both attack or defonse, there'are’ © ¢
* two common- elements, (1) negligeice,’. 1 -
"+ Le, the standard of care, and (2) causation, ™ .-
i, the relation of the negligence to the..
injury. So far as negligence is concerhed,
that standard is - the same--ordinary
prudence-~for both Employee and Railroad
alike, Unless a contrary result is
imperative, it is, at best, unfortunate if two
standards of, causation are used." Page,
349 F.2d at 823. . Lo

Ae 2 practical matter, it is difficali to reduce
damages "in proportion” to the employee's negligence if
the relevance of each party's negligence to the injury is

- medsured by a different standard of causation. Norfolk

argues, persuasively we think, that it is far simpler for a

.‘_:l‘/
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Ju:y to vonduct the apportionment FELA mandatos if the

. Jury compares Tike with like-apples to apples.

Othzr courts fo address this quesnon conour, See
Fashauer v. New Jersey Tramsit Rail Operations, 57 ¥.3d
1269, 1282-1283 (CA3 1995);.Coplinger v. Narthern,
Pacific Terminal; 244 Ore, 289, 200.292, 418 P.2d 34,
35-36 (1966) (em bamc); Page, ‘supra, at 822-823;

- Ganotis, 342 F.2d at 768-7693 The most. thoughtful

treabnent comes in Page, in which the Fifih Circuit
stated: "[W]e think that-from the [*170] very nature of
comparative negligence, the standard of oapsation should
be single. . .. Use of the fesms ‘i’ proportion to' and
‘negligence attributable to" tlie injured worker inescapably
oaﬂdfnracompanm + &+ [**808] I}t is obvious that,
for a system ofcomparahvé fault to work, the basis of
comparison’has'to be the same.” 349 F.2d at 824, See
also Restaterient (Thivd) of Torls: Apportionment of
Liability § 3, Reporters’ Note, p, 37, Comment a'(1999)

[#**650§ ("[Clomiparative responsibility is difficult to -
- adniinister whert different rulos goverst differeit parts of

the same lawsuit"). We appreciate that thers may well be
reason to "doubt that such casuistries have any practical
slgmﬁcanoe [for] the juiy," Page, supra, at 823, but it
seems to, us ‘thiat Missourd's- idiosyiioratic approach of
applyinig dlﬁ‘e:ent standards of causation uirduly muddies
what may, 10 8 m, be akeady mm-ky Waters.

3 See also Bunting v. SunCo., Inc., 434 Pa.
Super. 404, 409-411, 643 A.2d 1085, 1088

A+ (F994); Hickox v, Seaboard System R. Co., 183
-Gd. App. 330, 331-332; 358 8 E. 2d 859, 891-892

“ (1987)," An exception is a Toxas' case- that no

+ court ‘has since cited for the proposition,

' Missourt-Kansas-Texas RR. Co. v, Shelton, 383
S.W.2d 842, 844-846 (Civ. App. 1964), and that
‘the Texus model jury instroctions, which instruet
‘the me to defermine plaintiff 'or 'railroad
: négligence uging & sihgle “in whole or in part”
- causation standard, at least implicitly disavow.
See 10 ‘West's’ Texas Forms: Civil Trial and

Appellate Practice § 23.34, p 27 (3d ed. 2000)

("Did the negligence, if any, of the- [plaintiff or
mlroad] cuse, in whole or in part, the-ccoutrence
quesﬁnn?")

[***LEdHRS] [5] Sorrell argues that FELA does

contain .am explicit statatory alteration from the'

common-law wle: Section ! of FELA --addressing
railroad negligence—uses the language "in whole or in

pat," 45 US.C. § 51, while Section 3 ~covering
employee contributory negligence—does not, § 53, This,
Somell contends, evinces an intent to depart from the
common-law causation standaid with respect to railroad
neghgenco under Section I; but not with sespeot fo any
employee conm'butoty negllgence under Section 3.

The mlusion of this language in one section and not
the other does not aloné justify a departure’ from the

. dommon-law practice of applying-a single standard of

cansation. ¥ would have made Jittle sense to inolude the
"in whole or inn pait" Ianguape in Section 3, beocause if the
employee's contributory negligence confributed “in
whole” to his injury, there woiild be no recovery against
the railroad in' the first place. The language made sense
in Section 1, however, fo make clear that there could be
recovery against thie rallroad even iﬂt were only partially
neglipent,

© Bven if t!xe“langua'ge'in Section 1 8 tndmstood fo

-address .the standard" of -caunsation, and not simply to

reflect the fact [*171] that contributory negligence is no
longer a complets bar o recovery, there is no reason to
vaad the statute as a whole to emcompass diffixent
odusation standards, Section 3 ‘simply does' not addrdss
causation. On the question whether o differont standard
of cansation ‘applies as’ bétween the two parties, tlie
sta{um:y toxt is silent, -

[***I‘:Edmuf.'] [1€] Binally, in . urging tlmt @
higher standurd of - cousation foi plaintiff contributory
negligence {3 acceptable, Somell. invokes - FELA's
remedial purpose and our history of liberal construetion.
We are not persyaded. FELA was indeed enacted fo
beniefit railroad amplojees, as the expiéés abrogation of
such common-law defenses as' nssumption of tisk, the

- conixibutory negligence bar, and the 'fellow servant rule

make clear. See dyers, $38 U.S., at 145, 123 5. Ct. 1210,
155 L. Ed. 24 261, ¥t does not follow, however, that this
remedial purpose requires us fo interpret cvery
uncertainty in the Act in favor of employees. See
Radriguez v. United States, 480 U.S. 522, 526, 107 8. C1.
1391, 94 L Ed 2d 533 (1987) (per curiam) ("[I}t

. frustrates tather than effectuates legislative intent

simplistically to assume that whatever furthers the

. statute's primarily objective must be the Iaw"). FELA's

text does not support the proposition that Congress meant
to take the unusual stop of applying different causation
standards in a compatative negligence regime, and the
statute's remedinl purpose cannot compensate for the fack
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of a statutory basis,

[***LEQHR2B] [2B] We conclude that FELA docs
not abrogate the .common-law approach, and that the
sqme standard of causation applies to railroad negligence
under Section I a8 to plaintiff [***651) sontributory
negligence under Section 3. Sorcell does not dispute that
Missouri . applies . diffevent . standards, see Brief for
Respondent 40-41; see-also Mo. Approved Jury Instr,,
Civ., No. 24.01, [**809] *Committee’s Comment (1978
New), and accordingly- we vacate the judgment below
and remand the case fox further proceodings. © - |

The guestion presented in this case is a narrow ane,
and we see no need to.do more than, answer that question
in [¥172) today's decision. As a seview of FELA. model
instructions indjcates, n 2,.suprg, there are a varlety of
ways fo instruct a jury to apply the same causation
standard to railroad negligence and  employes
contributory. negligence. Migsouri ‘ has the same
flexibility as-the other States in deciding how to'do:so, so
long as it now joins them in applying a:single standard,

. Somell maintaing that .even if the instructions
improperly, contained, different causation standards we
should nonetheless .affinn bepause any error was
haymless, He.argues that the evidence of his negligence
presented at trial, if oredited by the jury, could only have
been a "direot” cause, so that even with revised
instructions the result would. not change,. This argument
is better addressed by ¢he Missouti Court of Appeals, and
we leave it o that court on remand to determine wheth

a now trial is required in this case. .

. The judgment of the Missourd Court of Appenls.ié
vagated, and the case is remanded for further proceedings
not inconsistent with this opinion. , .

. Rtis so ordered.
CONCUR BY: Souter; Ginsburg
CONCUR

Justice Souter, with whom Justice Scalia and Justice
Alito join, concurring, ' '

I agree that the same standard of causal connection
confrols the recognition of both a defendant-smployer's
negligence and a plaintiff-employee's contributory
negligence in Federal Employers' Liability Act (FELA)

suits, and I share the- Court's caution in remanding for the
Missouri Court of Appeals to: determine in the first
instance just what that common causal relationship must
be, if it shonld turn out that the-difference in possible
standards would affect judgment on the verdict in this
case: “The litigation in the Missouri courts did not focus
on’the issue of what the shered'Standard should be, and

the. submissions in this Coust did not explore the matter

comprehensively. o

-The briefs and arguments here 'did, however,
adequately address the case of owrs with which
exploration will begin, [*173]- and I think it is fair to say
a werd about the-holding in Rogens v. Missourt Pacific R.
Ca, 352 US. 500,77 8, Ct. 443, 1 L. Ed, 2d 493 (1957),
Despite-some courts! views to the contrary, * Rogers did
tot address, [**810] muok less alter, cxisting. law
governing [**%652] the degree of causation necessary
for redressing negligence as the cause of negligently
inflicted harmy; the case merely instructed courts how to
proceed when there are multiple cognizable causes of an
* Recently, some coutts have, taken the yievgé,tl;qiti

. Rogers smuggled proximate cayse out of: fhe
concept of defendant liahility under FELA. See,

e.g., Halbrook v. Norfolk Southgﬂ't R Co, 414

F.3d 739, 741-742 (CA7 200%) (concluding that

"a plaintiff's burden when swing under the FELA

iy significantly lighter than in an ordinary
negligence case” because "u railroad will be held

. lisble where 'employer negligence played any
part, even the slightest, in producing the injury"
(quoting Rogers, 352 U.S,, at 506, 77 8, Cy. 443, 1

L. Ed, 2d 493)); Summers v. Missour? Pacific R.

Co., 132 F.3d 599, 606-607 (C410 1997) (holding

that, in Ragers, the Supreme Court “definitively
abandoned” the requitement of proximate cause in

FELA suits); Oglesby v, Southern Pacific Transp.

Co., 6 F.3d 603, 606-608 (CA9 1993) (same).

But several State Supreme Courts have explivitly

* or implicitly espoused the opposjte view. See

- Marazzato v. Burlingion No. R. Co., 249 Mont.
487, 490-491, 817 P.2d 672, 674-675 (1991)
(Rogers addressed multiple causation only,
leaving FELA plaintiffs with “the burden of
proving that defendamt's - negligence was the
proximate cause in whole or in part of plaintiff's
[death]* (alteration in original)); see also Gardrer

v. CSX Transp., Inc., 201 W, Va. 490, 500, 498 S.

- b m— by B g oete
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E. 2d 473, 483 (1997) ("[T]o prevail on a claim
tndér [FELA], a plaintiff employee must establish
that the defendant employer acted negligently and
that such negligence contiibuted proximately, in
whole or in part, to plaintifPs injury"); Snipes v.
- Chicago Central & Pacific R. Co., 482 N.-W.2d
- 162, 164 (lowa 1992) .("Recovery under the
FELA requires an injured employee to prove that
the defendant employer wad negligent and that the
negligenge proximately cavsed, in whole or in
part, the accident™); Chapman v. Union P.
" Raflroad, 237 Neb. 617, 627, 467 N.W.2d 385,
395 (1991) ("To retover under [FELA], an
" employee must prove the employex’s neghgpnbe
' 'andﬂmtﬂxe;aliegednegligmeisupmmmate
' cause of the employee‘ﬁ

" Prior to FELA, it was olear copmmon law that a

. plaintiff had to prove that a defendants negligance
. caused his injury proximetely, not indireotly or vemotely,
" See, ag., 3 J. Lawson, Rights, Remedies, and Practice

1740 (1890) ("Natueal, [*174] 'proximate, and legal

snlts are all that damages can be recovered for, even
imder & statufe entitling one 'to recover any damage™); T
Cooley, Law of Torts 73 (2d ed. 1888) (same)
Defendants were held to the same standard: under the
Iaw of that day, a plaintiif's contributory negligence was

-an gbsolute bar to his recovery if, but only if, it was a

rox;mate cause of his harm. See Grand Trunk R, Co. v.
Ives. 144 US. 408, 429 12 8. Ci 679, 36 L. Ed. 485
(1892).

FELA changed some rules but, as wé have said more
than once, when Congress abrogated common law rules

in FELA. it did so expressly, Norfolk & Western R. Co,

v. Ayers, 538 U5, 135, 145, 123 5. C1. 1210, 155 L. Ed.
24’261 (2003); CONRAIL v. Gottshall, 512 U.S. 532,
544, 1148, Ct. 2396, 129 L Ed. 24 427 (1994); ses also
Second Employers' Liability Cases, 223 U.S. 1, 49-50, 32
8. Ct. 169, 56 L. Ed. 327 (1912) (cataloguing FELA's

. departures from the common law). Among FELA's

explicit common law targets, the rule of contributory
negligence as a categorical bar 10 a plaintiffs recovery
was.dropped and replaced with a comparative negligence
regime. 45 U.S.C. § 53; see Grand Trunk Western R, Co.

V. Lindsay; 233 U.S. 42, 49, 34 S. Ct. 581, 58 L. Ed. 838

(1914). FELA said nothing, however, about the fariliar
proximate capse stendard for claims cither of 2
deihndant—employers negligance or a
plajntiffemployee’s contributory negligence, and

throughont the half-century between FELA's enactment
and the decision in Rogers, we consistently recognized
and applied pmimate cause ag the proper standard in
FELA suits. - See, e.,g., Tennant v. Pegria & Pekin Union
R Co, 321 U.S'. 29, 32, 64 8 C1. 409, 88 L. Ed. 520
(1944) (FELA plaintiff mugt prove that "negligence was
the proximate eanse in whole or in part® of his injury);
see also Urie v. Thompson, 337 U.S. 163, 195, 69 5. Ct,

" 1018, 93 L. Ed, 1282 (1949 (recognizing proximate

cause as the approprinto standard in FELA guifs); 5.
Louis-San Francisco R, Co, v. Mills, 271 US. 344, 45 8,
Cv. 520, 70 L. Bd. 979 (1926) (judgment a5 a matter
[+**653] of law owing o' FELA plaintiffs ﬁailure to
prove pmdmate cause)

Rogers left this ‘law where it was. We g:anwd
certiorari in Rogers to establish the test for subritting:a
case 10 a jury [*175]). when the evidence would pérmita

finding that an injury had -multiple causes, 352 U:S, at
501,506, 77 8, Ct. 443,.1 L. Ed. 2d 493 . We zejevted

Missourl's "language of proximete cawsation -which
mafdé] a jury question [about a- defendant’s Mability]
dependent upon whether the juty may find: that the
defendant's negligence was the sole, efficient, producing
cause of injuxy."- Id, ot 506, 77 8. C1. 443, 1 L. Ed: 24
493, 'The notion that proximate cause must be exclusive

_ Proximate- cause [**81i] underminéd Congress's chosen.

scheme' of Goimparative negligence by effectively reviving
flie- old' tule of contributory negligence as barring’ any
relief, and “we- held that'a FELA ‘plaintiff may- recover
eveh when the defendant’s action was a partial cause of
injury but not the sole one. Recovery under the statute is
possible, we said, even when an employer’s contribution
to injury was slight ‘i relation to all other legally
cogmzable cavses, ' '

True, I would have to stipulate tlmt clarity was not
well served by the statement in Rogers that 4 case nist
£0 to a jury where "the proofs justify with reason the
conclusion that employet negligence played. any pat,
even the slightest, in producing the injury or death for
which damages are sought.” Ibid. But that statement did
not address and should wot: be read as affecting the
necessary directness of cognizable cansation, as distinct
from the occagional multiplicity of causations, It spoke
to apportioning Habilifty among parties, each of whom
was understood to have -had some hand in causing
damage directly enough to be what the Yaw traditionally
called a proximate cause,
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The absemte of any intent 4o water down the
common law requirement of proximate-cause is evident
from the prior cases on which Rogers refied. To begin
with, the "any part, even the slighiest® excerpt of the
opinion (cited by respondent in ‘argning thet Rogers
created a more “relaxed” standard of causation than
proximate cauge) itself oited Coray.v. Southern. Pacific
Co,,-335 U8, 520, 69.8. Ct. 275, 93,1, Ed. 208 (1949).
Ses Rogers, supra, at 506, n. 11, 77.8. Ct. 443, 1 L. Ed,
2d 493. There, just pight years before Rogers, Justice
Black ymambiguonsly recognized proximate cause. as
[*176] the. standard appliable in FELA. suits, 335 U.S,
at 523, 69 8. Ct. 275, 93-L. Ed, 208 ("[Pletitioner was
entitled to recover if this defective equipment was the
sole or a contributory proximate cause of the decedent
employec's death"). Second, the Rogers ' Court's
«disoussion' of causation under "saféty-appliance staites”
' contained' a cross-reference to Coray and. a.citation to
Carteér v." Allanta & St. Andrews Bay R. Co,, 338.U.S,
430, 70 5.:Ct.” 226;-94 L. Ed, 236 (1949), a case which
likewise . held -thers .. was Jiability only if "the. jury
idetermines that the. defendant's breach is a 'contributory
proximate cavise' of injury," id, at 435, 705, Ct. 226, 94
L. Ed: 236. Rogers, supra, at 507,-n.13,"77 8. Ct} 443, 1
LEd2d493. .- o .

. If more were ngpded-to confiem the limited scope of
‘what Rogers held, the Court's quotation of, the Misgouri
tripl court’s jury charge in that.case would supply it, for
the, instractions covered the, requirement . to show
Proximgte cause connecting negligence and hawm, a point
free of gontroversy: .. .

« [***654)."[1}f you further find that the |
plaintiff , . . did not exercise ordinary care .
forhisownsafetyandwasgnﬂhyof
negligence arid that such negligence, if -
any,] was the sole proximiate cange of his
injuries, if 'any, and that suoh alleged

- injuries, if any, were mot directly

* contributed to or caused by any negligence

of the defendant . . . then, in that event, the .
plaintiff is not entitled ¢ recover against .
the defendant, and- you will find . yonr
verdict in favor of the defendant!™. 352.
US., at 505, n. 9, 77 8, €1, 443, 1 L. Ed:
2d 493. ¢

Thus, the trial judge spoke of "proximate cause” by

plaintiff's own negligence, and for defendant's negligence
used the familiar term of art for proximate cause, in
referring to a showing- that the defendant "directly
contributed to or caused” the plaintiff's injuries, We took
no issue with the trial court’s instruction in this respect,
but addressed the significance of multiple causations, as
explained above, . .

Whether FELA. is propesly read today as requiring
proof of proximate causation before recognizing
negligence is up to the [**812] Missouri Court of
Appeals to determitie in the first [*177] instance, if
necessary for the resolution of this case on remand. ¥ the
state court decides to take on that issue, it will necessarily
deal with Rogers, whioh in my judgment is no authority
for anything less than proximate caugation in an action
under FELA. The ‘state court may likewise need to
address post-Rogers cases (ncluding some of onr own); 1
do ot mean to suggest any- view..of them except for the
misreading of Rogérs expressed here and there, . .

Tustice Ginsbl‘xrg',‘ concurring in the judgment.

. The Court today holds simply and ‘anly that it cases
under the Fedeial Emmployers' Lisbility” Act” (FEEX),
wailioad  nogligence ' and  employee  contributory
negligénge are governed by the same causation sianddr
X conour in that judgment, 1t should be recalled, howieViet,
that tho Court has several times stated what'a plaintiff
must prove (o warrant submiission of g FELA case 0 4
Jury. That question is long settled, we have no cauje %

reexamine it, and T do not read the Conrt's decision to
cast a shadow of doubt on the matter, .

In CONRAIL v. Gottshall, 512 U.S, 532, 543; 114 §.
Ct. 2396, 129 L. Ed. 2d 427 (1994), we acknowlidgsd
that "a relaxed standard of causation applics undek
FELA." Decades earlier, in Crane v. Cedar Rapids ‘&
Towa City R. Co,, 395 U.S. 164, 89 S. C1. 1706, 23 L. Eq,
2d 176 (1969), we said that a FELA plaintiff need prove
“only that his injury resulted in whole or in part from the
railroad's violation." Id, ar 166, 89 8. C1. 1 706,23 L. Ed,
2d 176 (internal quotation marks omitted), Both
decisions referred to the Court's oft-cited opinion in
Rogers v. Missouri Pacifie R, Co., 352 U.S, 500, 77 S. Ct.
443, 1 L. Ed, 2d 493 (1957), which declared: “Under
[FELA] the test of a jury case is simply whether the
prooft. justify with reason the conclusion that employer
negligence pliyed any part, even the slightest, in
producing the injury or death for which damages are
sought" Id, at 506, 77 S. Ct. 443, 1 L. Bd. 2d 493
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(emphasis added). Rogers, in tumn, dtew upon Coray v.

Southern.Pacific Co., 335 U.S. 520, 524, 69 S. Ct. 275, -

93 L. Ed. 208 (1949), in-which the Court abserved:
"Congress . . . imposed extraordinary safety obligations
[+¥655) upon railroads and has commanded that if a
[*178] breach of these- oblrgaﬁons contributes in part to
an employee‘s dea!h, the railroad must pny damages g

Thess daoisions answer the question Narfolk sought
to "smuggle . . . fnto” this vase, see ante, af 164, 166 L.
Ed 2d at 646(majority opinion), i.e., what is the proper
standard of cousation for railvoad negligence under
FELA. Today's opinion leaves in place precedent solidly
establishing that the causation stendard: in-FELA dctions
is more "relaxed" than in tott litigation generally.

A fow further points beap. emphasis; First, i is
sometimes said that Rogers eliminated proximate cause
in FELA actions. See, e.g., Crane, 395 US, ot 166, 89

5. C1, 1706, 23 L. Ed. 2d 176 (A FELA. plaintiff "is not -

required to prove cotamon-law. proximate ciusation.");
Summers v. Missourt Pacific R, Co,, 132 F.3d 599, 606
(CA10 1997) ("During the first half of this century, it wis
dustomary- for conrts to analyze Hability under . . . FELA
in terms of proximaté caiisation, However, the Supreme
Court definitively abandoned this approach in Rogers."

(oihtion omitted)); Oglesby v, Southern Pac. T)'ansp
Co., § F.3d 603,609 (C49 1993) ("jOur] holdmg

corisistent ‘with the case Jaw of several ‘other circuits
which have found [tha] 'proximate’ daiise" is ot tequired
to ‘establish causation wider the FELA."). It wonld be
more acourate, ‘8 ¥ see it, (o reeognize (Y813} ‘that
Rogers desoribes tlla test for proxxmate dausation
aﬁplioable in FELA suits. Thet test is whether “smployer

‘ubgligence played “any- part, even” the slightest, in

produchig the infuiy or death for which damagds are
sought." 352 U Sy at 50@‘ 77 S Ct. 443, 1 L. Ed, 2d 493,

I Whether a defondant's negllgence is a proximate
cause of the plaintiff's injury entails a judgment, at least
in part policy based, as to how far down the chain of
consequences a defendant should be held responsible for
its ‘wrongdoing. See Polsgraf'v. Long Island R. Co., 248
N. Y. 339, 352, 162 N. E. 99, 103 (1928) (Andrews, J.,
dissenting) ("What we do mean by the word’ 'ptoxnnate‘
is, that because of comvesience, of public policy, of a
rough sense of justice, the law' [*179] asbitrarily
declines to trace u seties’ of events beyond a certeiit
point"), In FELA cases, strong policy considerations

inform the causation caloulus,
. 3o L .

" FELA was prompfed by conoerns abont the welfire
of railroad workers, "Cognizant of the physical danigers
of railroading that resulted in-the death or maiming of
thousands of workers every yeat," and dissatisfied with
the tort remedies available under state common law,

CongresscmMafederalremedythatshiﬁedpartofthe
human overhead of doing busingss ﬁnm employees to
their employers.” Gottshall, 512 U.S, 'at 542, 114 8. Ct,
2396, 129 L. Ed. 2d 427 (intetnal
omitted); see also Wilkerson v. MeCaitliy, 336 U.S. 53,
68, 69 5. C1. 413, 93 L, Ed, 497 (1949) (Douglas, J,,
concurring) (FELA "was designied fo put bn the railroad
industry some of the cost for the legs, eyes, arms, and.
lives which it consumed in its operaﬁom") "We have

emily constmed FELA to further Congress'

a; Gottshall, 512 USS., at 543, 114 §, Ct. 2396, 129

d, 2d 427. With the motivation for FELA center
sulge in Rogers, we heldﬂmt a FELA plaintiff can get tp
ujmy if lie can show that his employer's negligence was
even thedighmtcauue of his inlury, .

The "slightést” causo sounds far less exacting thari
"pxoxima ¥ canse, [**“§56] which'may ascount for the
statements in Judimal oplnions that Rogers disg#nsed
with proximate ' cause for FELA actions, “I‘h‘ese
statements seom to me reflective ofpervaswa confusion
engendered by the term "prox:mate cnuse As Pmsser
and Keoton explainy; "

"The werd ‘proximate’ is 4 Jegacy of .
,Lord Chancellor Bacon, who in his time
cammimd other ‘sins., The wqtd means
nothing more than near or immediate; and
. when it was-fisst taken up by the co‘gxrt;:t‘
, . had connotat;ons ofp:oxnmuy in time and
space which have long since diaappemd
... It is an unfortunate word, which plgces an,
" entingly wrong emphasis upon the factor of
physical or mechanical closeness, For this
teason. 'legal cause! or perhaps even
. 'respomsible  cause’ would be a more
appropriate term,"” W, Keeton, D. Dobbs,
R. Keeton, & D. [*180] Owen, Prosser
and Keeton on Law of Torts § 42, p 273
- (5th ed. 1984) (foptnotes omitted).

If we take up Prosser and Keeton's suggestion to
substitute "legal cause” for "proximate eause,” we can
state mere clearly what Rogers held: Whenever a

quotatidn marks
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rellvond's uegligence. is the slightest oanse of the
Plaintiff’s injury, it is a legal cause, for-which the railroad
'is properly held responsible.! : .

- ‘;‘- "1 I do not read Justice Souter's concurring
.o . Opinion as taking a position on the appropriate
", cmusation standaid as expressed in CONRAIL v,
""" Gottshall, 512 U8, 532, 114 5. Cv, 2396, 120 .,
o+ Ed. 24427 (1994), and Crane v. Cedar Rapids &
", TowaCltyR, Co, 395U.S. 164, 895 Ct. 1706, 25
i K Ed, 2 176 (196). See supra, at 177-178, 166

o Lo Bl 2, at 651652,

T peeBld) B the term "proximate cause” i
confolinding to Jurists, it is even' more bewildering o
jitors. Nothing in today's opinion should engorirage
gourts to use "proximate cause,” or any term like it, in
jury instractions, "[LJegal concepis such as 'proximate
éausc' and “foresceability’ are best lef fo argumenis
Bhtwetn attomeys for consideration by judges or justices;
thoy are not terms whicki are properly submittéd to a Iy
jg}y, gad when submitted can only gerve to confuse jurors
qqd_‘d?stmet them from deciding cases based on fheir
mexits,” Bustq v. Columbus Hospital Corp,, 276 Mony,
342,371, 916 P.2d 122, 139 (1996), Accord Jirchelly,
G,om(ﬁs, 54 Cal.3d 1041, 1050, 1 Cal. Rptr, 2d 913, 819
P24 372, 877 (1991) ("Mt is, ceasonably likely: that when
jurors hear the term ‘proximate cayse' they may
misunderstand its meaning,").2 '

2 See also Stapleton, Legal Cause:
Cause-in-Fact and the Scope of ‘Liability for
Cansequences, 54 Vand, L. Rev. 941, 987 (2001)
([The inadequacy and vagueness of Jury
instructions osi 'proximate cause’ s notorions,");
Cork, A Better Orientition for' Yury Instructions,
54 Mercer L. Rev.'l, 53-54 (2002) (criticizing
Georpia's jury instfuction on proximate cause as
incomprehensible); ‘Stecle & Thomburg, Jury
Instructions: A Persistent  Failure  to
Communicate, 67 N. C. L Rev. ‘77 (1988)
{demonstrating juror confusion about proximate
cause instructions), ' ’

Sound jury- instractions’ in FELA cases would
resemble the model federal: charges cited in the Court's
opinion. Ante, at 167-168, n 2, 166 L. Ed.:2d, at 648, As
to railroad negligence, the relevant instruction tells the

oy
[*181] “The fourth element fof a FELA

action] is whether an injury to the plaintiff
resulted in whole or in part from the
negligence of the railrgad or its employees
or agemts. In ofher words, did such
negligence play any part, even the
slightest, in bringing about an injury to the -
plaintiff?" 5 L. Sand,"J. Siffert, W,
Loughlin, S. Reiss, & N, Batterman,
Modern Federal Jury Fustructions — Civil
P89.02, p 89-44 (3d ed, 2006). '

[“*%657) Regarding contributory negligence, the
relevant instruction reads: _

“To determine whether the plain6iff was
'contributorily negligent; you . . . apply
the same rule of causation, that is, did the
plaintiff's negligence, if any, play any part
in bringing' about his injuties." M, P
89,03, p 89-53, - . Ve

Both instructiotis direct jurors in piain teoms, that
they can be expected to understand, = . . -

. Finally, as the Court notes, anse, at. 172, 166 L. Ed.,

2d, at 650-651, on remand, the Misgouri Coprt of,
Appeals will detérmine whether a new trinl, is, required in
this eage, owing to the failure of the trial judge properly
to align the charges op negligence .and contributory,
Degligence. The trial cowt instructed, ifie Jury. o find,
Norfolk liable if the railroad's nggligence “resulied in,
Whole or in part in injury to plaintiff" App, 4, Jn
contrast, the court told the jury  to find., Soreell,
contributorily negligent only if he engaged in negfigent,
conduct that "directly confributed to cause. his injury."
I, at 15 (emphasis added), At trial, Norfolk sought a
different contributory negligence instruction. lis
proposed charge would have informed the jury that
Sorrell could be held responsible, at least in part, if his
own negligence "contributed in whole or in patt to cause
his injury," X, at 11, .

Norfolk's proposal wag superior to the contributory
negligence instruction in fact delivered by the trial court,
for the [*182] railroad's phrasing did not vise the word
"directly."S [+*815] As Sorrell points out, however, the
instrgotional error  was glmost certainly havmless.
Norfolk alleged that Sorrell drove his truck negligently,
causing it to flip on its side, Under the facts of this case,
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